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FOREWORD

This Ph.D. thesis focuses on the topic of inteomati taxation
“Income Tax Treaties With Particular Regard for thenvention between
the United States and Italy.”

Several trials have been generated by the doulgesition and by a
misunderstanding of the relevant internationald@amxventions.

The objective of double tax agreements is to atb&l double taxation,
ameliorating the obstacles to cross-border econortrensactions.

Furtehrmore, the globalization of financial markatsl the backdrop of the
financial crises have increased the necessityntermational cooperation in
many fields, including tax matter.

The first convention between the government of Wimted States
and the government of the Republic of Italy adoptedavoid double
taxation and the prevention of fraud or fiscal emasvas signed in 1955.
This agreement was updated in 1984 and, most tgc@antl999. The last
Convention, signed in 1999, has recently entertml fiorce (December 16,
2009), ten years later the date of its signaturbas become effective on
January 1, 2010, and on February 2, 2010 for ceptaivisions.

These all updates of the Convention required ingmbrreforms in the
internal law of both countries.

This thesis, divided into five chapters, is intethd® provide a
general view of the matter, and to analyze the-Ua8y tax convention in

that frame, finally underlining some weaknesses.



In fact, the first chapter addresses the issuentgfrnational double
taxation, either from the legal point of view oorn the economic one.

A general introduction, in fact, has necessarydtiep define the topic of
the international agreements for the avoidanceoabte taxation.
International double taxation is when the same gntypor the same income
are taxed at the same time by different countwethé same taxpayer or
different ones; it happens, for example, when as@erhas his/her
citizenship or residence in more than one countragopting the
“worldwide taxation rule,” or when a holding compahas a parent in a
country and subsidiaries in other countries, adgpthe rule of income
taxation in the country of the source, that ishi@ tountry where the income
has been made. In these cases it is possiblerréative measures have not
been taken in a pactional way, that a private tggpar a company must
pay taxes in different countries in reference ®oghme income source.

Particularly, the international juridical doublexédion is when the
same subject is taxed two or more times by diffeceuntries in reference
to the same income source.

The international economical double taxation is mibe same
income, referred to different taxpayers, is taxgdifferent countries; this
can happen, for example, if there are any operat@mmong associated
parties.

The international double taxation is an obstacléhtorealization of

the cross-border operations and to the free citiounleof capitals, goods,
services, and people.
Consequently, since the beginning of the 20th egntwt in a better way
after the Second World War, the need of agreeingpattional measures
for the avoidance of double taxation among coustvi@s emphasized, in
order to impair an excessive and discriminatingati@ax on certain

operations.



This is the main function of the international agrents for the avoidance
of double taxation, now widely signed by most costthrough the world.

The second chapter of my thesis analyzes the gtieral tax

agreements functions, their historical developmant the procedures
adopted at international level and fixed by thervi@ Convention on the
Law of Treaties signed in May 23, 1969.
In this chapter particular attention is given ttemal procedures in Italy
and in the U.S. for the approval and ratificatidrthee aforementioned tax
conventions, as well as the relationship betweeornre tax treaties and
domestic law.

Widely discussed, the controversial question of itterpretation
must happen to the light either of the CommentaféSECD/UN, or of the
Technical Explanations given by the competent aitths, that are internal
to the Contracting Countries, and to the light @drementioned Vienna
Convention with its Commentaries.

Moreover, in the second chapter the relationshipwéen
international law of treaties and European lawddrassed with particular
attention to the position of the Court of Justi€¢he European Union about
the power of the member states to recognize in @iqrel way tax
reductions only to certain countries, as well asirtot free circulation of
capitals, goods, services, and people in the esedfitheir tax sovereignty.

The third chapter is devoted to the treatment efgtincipal models
of international tax agreements for the avoidantedauble taxation;
particularly the single dispositions of the OECDdabtax convention are
analyzed as a model of a wide part of the inteonali agreements, among
them, these ones drawn up by Italy too. Moreoves,grincipal differences
are underlined as regards to the UN model, widsédwas well.

The fourth chapter is totally devoted to the analyd the Unites

States model income tax convention, and of the eotien between U.S.



and Italy for the avoidance of double taxation #mel prevention of fiscal
evasion.

Such Convention is based on the U.S. model, arlddas some patrticular
dispositions which make it peculiar as regards rotdomventions normally
drawn up by Italy.

Since the most recent updating at the end of 19@9¢ are few articles or
books on this topic that are available in Italy.wéwer several additional
sources have been available in the United Statdshawe enabled me to
complete this final Ph.D. thesis.

The last chapter of the thesis, that is the fittlaater, is devoted to
the conclusions, with particular attention to tlegpects of revision of the
tax convention between U.S. and Italy in the ligham Italy side, of the
starting federalism fiscal system, which is goiaghange considerably the
fiscal system, and in the light too, from the Ustle, of the modifications
introduced in the U.S. model after the subscriptmal ratification of the
U.S.-ltaly convention and of the Camp Internatiohak Reform, that is in
discussion in the U.S.

Under this perspective, one more important elerteebe considered
is the recent approval in the U.S. of FATCA (Foreidccount Tax
Compliance Act). This law was approved on March 2810, but not
become effective yet; it will enter into force camiiary 1, 2013.

The FATCA unites a series of anti-avoidance measuaienong them of
particular importance there is the obligation, vihiburdens on not
American financial qualified intermediaries, to i out financial

information concerning their American clients oltematively, to pay a
30% tax of the income made from the investmenth&f American clients

in replacement of such obligation of information.

At the end of this foreword, it must be underlirtedt the topic has

persuaded me to conduct, as “Visiting Ph.D. Candijtla great part of the



Ph.D. thesis research at Columbia Law School in Newk, where | have
accessed the abundant international sources aleaitathe library.

Both the topic and the international nature of tieed sources
(English, French, German, and Spanish) have ledanerite this Ph.D.
thesis in English language.

In addition, the system of citation used is thatTfie Bluebook: A

uniform System of Citation®”

Giuseppe De Girolamo

! See HE BLUEBOOK: A UNIFORM SYSTEM OFCITATION (Columbia Law Review Ass'n et al. eds.,
19th 2010).
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INTERNATIONAL DOUBLE TAXATION
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1.1 Introduction.

International double taxation refers to the factttlthe same
transaction, asset or income source, is simultasig@ubject to tax by the
authorities of two countries. This situation campen, for example, when
people are citizens or residents of two or morentoes that tax their
citizens or residents on their worldwide income, when there are
companies with branches in different countries thatincome sourced in
their states onl.

It must be clear that no rules of international kexist to ban double

taxation®

’To have an idea about the most important definstiprovided by some authors, se&T@AR
BUHLER, [INTERNATIONALES STEUERRECHT UND INTERNATIONALES PRIVATRECHT, EIN
SYSTEMATISCHERVERSUCH(1960);Martin Norr, Jurisdiction to tax and International Incom&?7
Tax L. Rev. (1961-1962);R. C. ALBERT SCHMITZ, KOMMENTAR ZUM INTERNATIONALEN
STEURRECHT DERBUNDESREPUBLIK DEUTSCHLAND (1957); Marco Vitale & Pietro Adonnino,
Doppia imposizione, iA3ENCICLOPEDIADEL DIRITTO 1007 (1964).

H. DORN, VERHANDLUNGEN DES33 DEUTSCHEN JURISTENTAGES(1925), provides the following
definition "international double imposition happemken different States, that have tax sovranity,
hit the same taxpayer in respect of the same &requisites with a similar tdx

ARMIN SPITALER, DAS DOPPELBESTEUERUNGSPROBLEM BEI DEN DIREKTENBTEUERN (1936),
provides the following definition “double impositiois the concurrence of dispositions that
happens when the tax sovranity of different Coesthit with its taxes the same object.”

To have a good idea about some important casesmieriban Law, see &IS|. BITTKER &
LAWRENCEF. EBB, TAXATION OF FOREIGN INCOME CASES ANDMATERIALS (1960); an interesting
definition is provided in DNDON AND MEXICO MODEL TAX CONVENTIONS (1946), by the same
commentators, “international double or multipleatan arises when the taxes of two or more
countries overlap in such a manner that persomdelito tax in more than one country bear a
higher tax burden then if they were subject so rirexi must, of course, be due non merely to
differences in tax rates for the countries conogyibeit to the fact that two or more jurisdictions
concurrently impose taxes having the same basefaittnce without regard to the claim of the
other tax jurisdiction.”

¥ MARTIN NORR, supranote 2, at 431, “no rules of international lawseito limit the extent of
any country’s tax jurisdiction. Similarly, no rulexist ti require a country to grant relief from
international double taxation.”
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Usually a government is widely concerned aboutrthtonal activities of
non-residents spurce jurisdiction of taxatignand the activities of its
residents in foreign countriegegidence jurisdiction of taxation

The two main methods to tax income are:

1) worldwide principle, which consists of taxingl ahcomes of
citizens or residents, independently by the tematsource;

2) source principle, which consists of taxing atomes sourced in a
specific country requiring only that the income wealized there.

The source and residence tax jurisdictional apgresovork well
when they are applied to only one country, becaaspayers are not
involved in cross-border activities, or when tax@ay act cross-border
transactions, and those transactions happen intreesirthat apply the
“source principle” to tax income and those souresvery clear.

In the remaining cases, problems of internatiomaibde impositions

may occur, so it is necessary to find a solution.
In fact, international double taxation can createesal market distortions
because it restricts international operators frasmgl business involving
different countries, causing great damage to thkemaand because might
cause inequality for taxpayers who operate in aunty and subsequently
pay taxes only one time, while other taxpayers whahe same work in
two or more countries could pay two or more times.

There are two different kinds of international dieutaxation’

“H. DEBATIN, ENTWICKLUNGSTENDENZEN UND AKTUELLE AUSLEGUNGSFRAGEN IM
AUSSENSTEUERRECHT DERBUNDESREPUBLIK (DEUTSCHE VEREINIGUNG FUR INTERNATIONALES
STEUERRECHT (1962), “the bad effect of double taxation is notyothat incomes or assets of
cross-border operations suffer a higher tax burdbemn,that it is a brake which impairs making
some international transactions that without dedakation would be beginned.”

To understand more about this distinction in UZw,|see the case Irving Air Chute Co. v.
Commissioner, 143 F.2d 256 (2d Cir., 1944), whéee Court stated “as the credit is allowable
only by virtue of our statute, payments or accrudhich give a basis in fact for the claim must be
recognized as the taxes of the claimant in the liflour own scheme of taxation. Credits under
our system of income taxation are allowed onlyhtose who are taxpayers, both by virtue of the
tax on which the credit is claimed and by virtuetloé credit itself in the sense that they are
directly liable for the taxes which form the basfsthe credit. They are a measure of relief from
the direct as contrasted with the ultimate burdetaxation. This petitioner has failed to show that
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- Juridical double taxation (JDT); and

- Economic double taxation (EDT).

1.2 Juridical double taxation (JDT).

Juridical double taxation can be defined as theositn of income
taxes in two (or more) states on the same taxpaphrrespect to the same
income. Juridical double taxation can arise, foaregle, where a resident
of one country derives income from sources in amottountry, and both
countries’ domestic tax legislation would tax tiretome. It can also arise
where each country considers the taxpayer to hdemsin that country
under domestic tax laws.

Juridical double taxation can arise from three ntainflicts:

-a source-source conflict;
-a residence-residence conflict;
-a source-residence conflict.

In the case of “a source-source conflict,” eachntguclaims to be a
source of the taxpayer’'s income, and to tax incamig the “source
principle.”

As a consequence, the taxpayer must pay tax twickeosame income.

In the case of “a residence-residence conflictd wountries assert
that, according to their laws, they are both coumtf residence of the
taxpayer, who is “a dual resident.” Clearly in tbhaése, each country applies
the rule of “worldwide principle” to tax the incomso the same resident

pays tax twice on the same income.

it has paid or accrued any taxes other than sonmehwiere assessed against and paid by another
who was the only foreign taxpayer.”

® See the OECDCOMMITTEE ON FISCAL AFFAIRS, MODEL TAX CONVENTION ON INCOME AND
CAPITAL (2003), at 7, “international Juridical double tagatcan be generally defined as the
imposition of comparable taxes in two (or more)t&aon the same taxpayer in respect of the
saem subject matter and for identical periodshétsmful effects on the exchange of goods and
services and movements of capital, technology ardgms are so well known that it is scarcely
necessary to stress the importance of removinglis¢éacles that double taxation presents to the
development of economic relations between countries
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Finally, in the case of “a source-resident confliaine country
claims to have the right to tax a taxpayer’'s incame taxpayer’'s country
of residence and another country claims to haves#ime right as it is the
country of source.

As a consequence, it is fundamental that some mesha are found in
order to avoid that juridical double taxation midfave negative effects on
cross-border transactions.

Three are the main methods to reach this result:

1) the exemption method,;
2) the foreign tax credit method; and
3) the deduction method.

Under theexemption methodthere are two distinguishable ways:
the so-called “full exemption” and “exemption wihogression.”

With the “full exemption” method, there is compleseparation of a
taxpayer’s foreign source of income and domestize®of income for the
purposes of taxation, such that country of resideofters its residents a tax
exemption for foreign source income, it does not tareign sourced
income.

The foreign source income is excluded from tax lzamktax calculations of
the country of residence. With this method the &gp obtains full relief
from double taxation.

This method is used, for example, in Australia étation to gains from
specific foreign venture capital investments.

With the “exemption with progression” method, theustry of
residence takes the amount of exempted income auwount when
determining the tax to be imposed on the non-exengoime, meaning that
it considers the foreign income in calculating tive basis.

This method has a different result to the “full ex#ion” method in those

countries where there is a progressive tax ratée,stecause in these
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countries adding the foreign income to the domesttome will increase
the tax base, and it is possible that the taxpailesuffer a higher tax rate.
It can be said that with the “exemption with pragien” method the
taxpayer does not obtain total relief from doulaeation. This method is
applied, for example, in the Netherlands.

Under theforeign tax credit method, the country of residence taxes
the foreign income source as a domestic incomecsoinut it allows that
the domestic taxes of its residents are reduceitidiy foreign taxes paid in
the foreign country.

With this method the taxpayer can also obtain felief from double
taxation.

We should distinguish the so-called “full credit”ethod and
“ordinary credit” method.

Under the “full credit” method, the country of résnce allows the
use of a full credit for the entire amount of tlaeds paid in the foreign
country by its residents.

Under the “ordinary credit” method, the countryrekidence does
not allow a full credit of tax paid to a country sburce, but it limits the
amount of the foreign tax credit allowed for thecamt of tax that it would
have otherwise obtained on the foreign source imcom
The limit on foreign tax credits imposed by thedimary credit” method is
important only when the domestic tax rate is Iésstthe foreign tax rate.
In fact, when the domestic tax rate is equal tgreater than the foreign tax
rate, under the “ordinary credit” method it will laefull credit deduction,
identical to the “full credit” method.

Moreover, it should be underlined that under thisthod foreign source
income derived by residents of a country is effedyi taxed at the higher of

the domestic tax rate or the foreign tax rate, asresequence an investor

" See EIZABETH A. OWENS, THE FOREIGNTAX CREDIT: A STUDY OF THE CREDIT FOR FOREIGN
TAXES UNDERUNITED STATES INCOME TAX LAW (1961).
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will invest indifferently in the country of its rience or in the country of
source because the “ordinary credit” method asgheeachievement of the
capital export neutrality policy objective.

Finally, there isthe deduction method Under this method, the
country of residence taxes the foreign source ircomaddition to the
domestic source income, but it allows for a dedurctirom the basis of
income equal to the same amount of the taxes pdftkiforeign country.
Unlike the other methods explained above, this pwtfails to give the
taxpayer full relief from double taxation, and thiere it does not totally
solve the residence-source conflict. In fact, @&erd of a country, that uses
the deduction method, is left to suffer some rensah double imposition
on its foreign source income. The amount of thislde taxation depends
on the marginal tax rates of the source and res&leauntries.

In other words, under the tax credit method, tlxesgpaid in the country of
source are subtracted from those that the taxpayst pay in its residence
country; while instead, under the tax deductionhoétthe taxes paid in the
country of source are subtracted from the tax bafsiBe residence country,
so the taxpayer will save in its residence couwninly an amount of tax
equal to the tax that it should pay on the amoedudted.

If we consider the point of view of the residencainmtry, the deduction
method is the most convenient, however it doesagstrre the achievement
of the capital export neutrality policy objectivedause taxpayers have an
incentive to reduce foreign taxes and increaser tirome in their
residence country.

As a consequence, this tax method provides incentio invest overseas
only if the benefits to the investor’'s residenceirtoy exceed the benefits
from investing domestically.

Rarely it can happen that the deduction methodaremonvenient than the

credit method, for example if in the country ofidesice there are some
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rules that deny the credit for the foreign tax sest while they allow for
the deduction of the same taxes paid abroad.

To sum up, the fundamental difference between lineet different
methods for eliminating or reducing the double texa is that the
exemption and the deduction methods offer reliefway of concerning
income while the credit methods offer relief by waly concerning tax

payable.

1.3 Economic double taxation (EDT).

Economic double taxation means the inclusion, byentban one
state’s tax administration, of the same incomehia tax base when the
income is in the hands of different taxpayers.

Unlike juridical double taxation, the focus herersthe taxable object.

Under a tax policy perspective, economic doubleatiax distorts
commercial decision making and the optimally eéidi allocation of
resources.

As a consequence, it forces taxpayers to inveskitig more about the way
that would provide the best after-tax return, rathan the most appropriate
commercial way to reach the best pre-tax return.

Transfer pricing cases are the best example of aomndouble
taxation. For example, a tax administration adjuste price charged
between related parties with a resulting tax chéirge the additional
income in the hands of one related party, when Hag already been
charged in another country on that same income wheas in the hands of
the other related party.

There are different methods to eliminate or attleeduce the effects
of economic double taxation:

1) the exemption of income from taxation at thepooate level;

2) the exemption at the shareholder level;
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3) the full integration of corporate profits andagtholder income; and
4) the full imputation of corporate profits to sbholders.

Under the method oéxemption at the corporate level income
derived by a company is exempt from taxation atcibwporate level, but it
is subject to tax when it passes through the sbédehlevel. It is important
to note that the income is taxed only once, thusdavg economic double
imposition. This method offers the advantage thatihcome is taxed as if
it does not derive by the corporate but goes diyréctshareholders.

The method okxemption at the shareholder leveinvolves taxing
the income only at the corporate level, and so eson double taxation is
avoided once again by exempting from tax in theed@der’'s hands the
after-tax profits distributed by the corporation as dividend to its
shareholders.

Under the method ofull integration of corporate profits and
shareholder leve] the corporate income is attributed directly tce th
shareholder, so income derived by the companyxisdt@nly once it is in
the hands of the shareholders. The result is thee ghat is reached when
the method of the exemption at the corporate Isvapplied, but in the case
of the method of full integration there is no difface between the income
derived by the corporation and the income of treredolders.

Finally, under the method @fill imputation of corporate profits to
shareholderstaxation is imposed on the corporate income attmpany
level and is also imposed on the shareholder’sesloérthe income of
corporation, but to avoid double income taxatiom shareholder is given a
credit of the same amount of taxes paid by the aratpn. As a
consequence the income originally derived by thpa®tion is at the end
taxed in the hands of shareholders at their malrgate.

The methods to overcome economic double taxatiahtiave been

explained above may have different effects on ddmesnd foreign
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shareholders when, for example, a foreign sharehotdsubject to a non-
resident withholding tax in the country of source.

Some mechanisms for resolving this situation nedzktexplored.
For example, one possibility is that the country gave an income tax
credit to a resident corporation that will pay avidiénd to foreign
shareholders conditional upon the circumstanceth@tredit will be used
to pay an additional dividend to the foreign shatedérs such as to
compensate the non-resident withholding tax usuaflyosed on foreign
shareholders.
In fact the withholding tax will be imposed on dividends paid to non-
resident shareholders, both the normal dividendta@ddditional dividend.
In this way the taxes paid by foreign investors @duced, and the tax
credits allowed in the home country of the forestpareholders for the non-
resident withholding tax paid in the source couminy increased.
As a consequence, under this method the capitabrimpeutrality is
reached and the achievement of the capital experttrality policy

objective is assured.
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2.1 Introduction.

As | have explained above, double taxation hastandental effect
on the movement of capital, technology and persmiason the exchange of
goods and services.

Tax convention§, when properly applied, remove the obstacles of
double taxation, thereby promoting the developmemd flow of
international trade and investment.

Thus, one of the most important roles of doubl@me treaties is to
remove the double taxation and to beat these dbstdor cross-border
economic transactiorisThe globalization of financial markets and the
backdrop of the financial crisis have caused irggomal cooperation in tax
matters to increase in importance.

Treaties try to remove double taxation in two wdyisst of all, tax
agreements delineate specific types of income, (digdends and interest)
and provide special rules to tax these items.dthmsaid that in a tax treaty
the source country generally gives way to the renifs country of

domicile. Tax agreements usually provide that urtdetain conditions the

® See on the topicex plurimis B.J. ARNOLD & M.J. MCINTYRE, INTERNATIONAL TAX PRIMER
(2002);ROBERTDEUTSCH ET AL, PRINCIPLES ANDPRACTICE OFDOUBLE TAXATION AGREEMENTS

A QUESTION AND ANSWERAPPROACH(2008);Yitzhak (Isaac) HadariTax Treaties and Their Role
in the Financial Planning of the Multinational Empeise, 20 AM. J. CompP. L. 111(1972);Adrian
A. Kragen,Avoidance of International Double Taxation ArisiRgpm Section 482 Reallocatians
60 CAL. L. Rev. 1493(1972);Howard M. LiebmanA Formula for Tax-Sparing Credits in U.S.
Tax Treaties with Devepoling Countrieg2 AM. J. INT'L L. 296 (1978); Claudio Sacchetto,
Accordi internazionali in materia tributaria, iENCICLOPEDIA GIURIDICA TRECCANI(2008).

° See, on the topic, Augusto Fantozzi & Klaus Vo§elppia imposizione internazionale, MG.
DISC. PRIV., SEZ. COMM. 184 (1990); G.FRANSONI, LA TERRITORIALITA NEL DIRITTO TRIBUTARIO
(2004); Marco Vitale & Pietro AdonninoPoppia imposizionesupra note 2; KAUS VOGEL,
KLAUS VOGEL ON DOUBLE TAXATION CONVENTIONS (3d ed. 1997); BwIN R.A. SELIGMAN,
DOUBLE TAXATION AND INTERNATIONAL FISCAL COOPERATION(1928).
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recipient of a particular item of income is taxddaalower tax rate or is
exempted from taxation in the source country.

The second way to remove double imposition goesutfit the
establishment of “competent authority” proceduregjyich provide to
taxpayers the chance to present disputes on trédiapositions to the
officials of their home countries for resolution.

Problems can arise between the provisions contameadtax treaty
and domestic dispositions if, for instance, co@strinave conflicting rules
about such issues as the taxation of some itenasgoass basis or net basis.
In those cases, tax agreements can totally chahgetax treatment
prescribed by the revenue code of a foreign country

Moreover, tax treaties have the purpose to pretenfiscal evasion.
In fact when a taxpayer has economic connectiorie wiore than one
country, it is possible that its tax base is redubgy the effect of this
situation™®

There are several dispositions in the OECD modat tlave the
purpose to prevent fiscal avoidance, as Article @xchange of
information) by means of which the tax administrai of the Contracting
States can obtain all the information that theyuney even though they
cannot have any access domestically, to ensurghbattaxing rights are
protected.

To sum up, tax treaties cause benefits either xpaigers, by the
allocation of taxing rights between the ContractiStates, or to tax

administrations in different countries, by avoidiag evasiort:

19 According to OECD Commentary on Article 1(7) “thincipal purpose of double tax
conventions is to promote, by eliminating interoatl double taxation, exchanges of goods and
services, and the movement of capital and persioris. also a purpose of tax conventions to
prevent tax avoidance and evasion.”

1 For a different point of view, se@SEPHISENBERGH INTERNATIONAL TAXATION 229 (2d ed.
2005), “on first encounter you might conclude thatincome tax treaty was designed to confer tax
advantage on certain taxpayers. Although tax &eatiay occasionally have that effect, however,
that is not what they are mainly about. Rather,ytlaee principally concerned with the
apportionment of tax revenues between the treasafithe treaty countries.”
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Given this basic function, income tax treaties Uguarise between
high-tax countries. In fact, there is no interestdnclude a tax treaty with a
tax haven country because it has little to offemiay of concessions in an
agreement with a more industrial State.

If income tax rates are totally the same in theotiafjng countries, a treaty
will have no effects on taxpayers, but only on akeninistrations of the two
countries; in fact it will have only the function allocate taxes between
different countries.

Rather, if income tax rates are different, thetfeBect of treaties will be

often to create a tax regime that is more favordide the one which would
otherwise be available and the treaty will haveedffdirectly on taxpayer
that will use the dispositions in the double incotreaty to pay less taxes
than it should have paid before tax agreement.

With treaties, countries try to protect their imtst; taking into
account the patterns of their usual economic aativith other countries.
For example, countries that export intellectual pemty will press for
exemption in the country of source and for taxatipnthe country of
residence of the intellectual property owner, syttollect more taxes.

| have written about the main methdd try to reduce or totally
eliminate juridical double taxation, and these sanethods are used in tax
treaties.

In fact, even if a treaty can choose a specifichogt another can use a
different method. All tax conventions try to redyuaadical double taxation

by allocating taxing rights between residence anarce states on various
categories of income, typically by eliminating @amiting source country

taxation or by requiring a residence state to grahef for source state

taxation through a credit or exemption mechanism.

For example, tax conventions typically provide tbae country may not

tax the business profits earned by a residenteobther country, unless that

2 Seesupra§ 1.2.
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resident has a taxable presence in the form ofrageent establishment in
the first country and the profits are attributalile that permanent
establishment.

Tax conventions also reduce juridical double taaby establishing
criteria for determining an exclusive residencytusafor taxpayers. The
most common instances of juridical double taxateme disputes over
residency or permanent establishment status, artbeecharacterisation of
particular items of income and their coverage um@ticular provisions of
the convention.

To provide a definition of “tax treaty,” also calle‘double tax
agreement” or “double tax treaty” or “double taxngention” or “double
income treaty,” we can relate to the “InternationEax Glossary;*
according to which “tax treaty is a term generaliyed to denote an
agreement between two (or more) countries for tmdance of double
taxation...... In fact there are various types of taaty of which the most
common are treaties for the avoidance of doublatiax of income and
capital (usually known as a comprehensive incomereaty). Such treaties
are also commonly written to be aimed at the preeerof fiscal evasion.
In avoiding double taxation, such treaties alsovigi® for the distribution
between the treaty partners of the rights to takjclw may either be

exclusive or shared between the treaty partners.”

2.2 Historical review.

Since their introduction, the international agreeteehave met a
hard obstacle in political opposition of states,clkhhave ever considered
tax measures an essential requisite to sovereggtyclaimed their absolute

freedom of overcoming other countries.

3B, LARKING (ed.),INTERNATIONAL TAX GLOSSARY (4th ed. 2001).
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One of the foundation principles of internatioratdtion law is the
idea of “territorial sovereignty,” according toetach state has the right of
wielding, generally and exclusively, its power t;mown territory.

However the consequence of this principle implresduty of keeping from
entering and acting, without any consent, trougieotountries?

For that reason, with the developing of the inteomal taxation law, each
country should have begun to accept a limit tdisisal imposition power so
that other states could practise own one equdally.

Tax international agreements have been, thereforesult to a long
evolution™®

Till the First World War, the international agreartse concerned
principally the movement of goods and customs. These included in the
international treaties which had been for a longetithe main written
source of international law. They were essentibllginess treaties, as their
chief function was that of regulating goods exclaramong different
countries and assuring a certain freedom in trgdaven if, as we know,
there was no free trade to protect nor any othgaruzation aimed to

safeguard trade at that time.

14 See on the topic .ESSANDRODRAGONETTI ET AL, MANUALE DI FISCALITA INTERNAZIONALE
(4th ed. 2010)CARLO GARBARINO, MANUALE DI TASSAZIONE INTERNAZIONALE (2d ed. 2008);
LORIS TOSI & ROBERTO BAGGIO, LINEAMENTI DI DIRITTO TRIBUTARIO INTERNAZIONALE (3d ed.
2011);VICTORUCKMAR ET AL., DIRITTO TRIBUTARIO INTERNAZIONALE MANUALE (2009).

> G.C.CROXATTO, L’ IMPOSIZIONE DELLE IMPRESE CON ATTIVITA INTERNAZIONAE (1965);A. D.
GIANNINI, | CONCETTI FONDAMENTALI DEL DIRITTO TRIBUTARIO (1956); V. KLUGE, DAS
INTERNATIONALE STEUERRECHT (2000); Gian Antonio Micheli, Problemi attuali di diritto
tributario nei rapporti internazionali I DIR. PRAT. TRIB. 216 (1965); Claudio Sacchetto,
Territorialita nel diritto tributario, in 44 BENCICLOPEDIA DEL DIRITTO 317 (1990); E.HERZFELD,
PROBLEME DESINTERNATIONALEN STEUERRECHT UNTER BESONDEREMBERUCKSICHTIGUNG DES
TERRITORIALPROBLEMS UND DES QUALIFICATIONS PROBLEMS (1932); H. SCHAUMBURG,
INTERNATIONALES STEUERRECHT (1998); VICTOR UCKMAR, LA TASSAZIONE DEGLI STRANIERI
(1955); R. VALDES COSTA, ESTUDIOS DE DERECHO TRIBUTARIO LATINOAMERICANO (1959);
Giuseppe MelisyVincoli internazionali e norma tributaria internalO (1) Riv. DIR. TRiB. 1083
(2004); R.J. JEFFERY, THE IMPACT OF STATE SOVEREIGNTY ON GLOBAL TRADE AND
INTERNATIONAL TAXATION (1999);PIETRO BORIA, DIRITTO TRIBUTARIO EUROPEQ(2005).

16 See, on the topic of the law on the treaties, &pd@orti, Il diritto dei trattati secondo la
Convenzione di Vienna, ioA CONVENZIONE DI VIENNA SUL DIRITTO DEI TRATTATI 11 (1969); M.
MARESCA IL DIRITTO DEI TRATTATI. LA CONVENZIONE CODIFICATRICE DIVIENNA DEL 23 MAGGIO
1969(1971).
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Customs represented the law expression of eachtrgoto wield
own rightful power of limiting or stopping trade ¢o grant them, only
subordinately to custom payment.

The first form of international tax agreement, #fere, regarded
essentially customs on goods imported in a courtityt, there was no
mention to direct fiscal imposition.

Since the end of the First World War and the insirgga of business
relations among foreign countries, problems coretecvith profit of
income appeared on the international law scene.

Furthermore, some countries introduced the “Worlid&\Taxation”

principle according to which the residents of ardopwere taxed not only
for the incomes produced in their country, but efgrthose ones produced
abroad, with the inevitable consequence that tmeesacome could be
liable to multiple taxes.
That, of course, had effect on the rating of a £ffesrder operation, in the
way that it was important to value the imposingateon and decide if it
was convenient to do foreign transactions rathem tational ones, with the
effect of holding foreign trade.

Consequently, it was necessary to regulate thetiorta among
countries in order to avoid excessive taxation oreifn trade, with the
consequence of holding its full realization.

It was really at the end of the First World War,1819, when the
Society of Nations was founded, the first intergoweental organization
aimed at increasing the welfare and life qualitgitizens.

In spite of its short life, in fact it ended in ¥4the Society of
Nations promoted the settlement of conventions gmoember countries
for the avoidance of double taxation, in order tevent from tax increase
which could deteriorate the cross-border relations.

The activity of the Society of Nations was carriesh by ONU
(Organization of the United Nations), for the sgmepose founded.
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A push to encourage the drawing-up of conventiayarest double
taxation was given by OEEC (Organization for Eusspd&conomic Co-
operation), later replaced by OECD (Organizationr fRconomic
Cooperation and Development).

A further and decisive step was the 1957 TreatRahe, its original
Article 220 stated “member States shall, so farsasecessary, enter into
negotiations with each other with a view to seayfior the benefit of their
nationals:........ the abolition of double taxation viitithe Community.*’

It was this rule inside the European Community éorde that each country
should limit, as much as possible, its fiscal povierorder to avoid
excessive increase in taxes on cross-border tramss.c

Born to avoid double taxations, additional clauses introduced
inside the conventions in order to prevent from fiaud and to fight tax
elusion, which sometimes fostered abuses of the sastruments provided
by the conventions.

In order to intensify the fight against tax avoidanthe instrument of
the change of information was adopted as a prexemtiethod to block
possible abuses of tax rules and to mark any itaegaituation such as
requiring a preventive intervention of a government

Furthermore, single reports were published by OE@rder to
avoid supranational practices with their aims dleavasive®

Since the First World War if the necessity of haviconventions
appeared to the international scene and coulid dirstate fiscal power, in
the last 30s such need has become more and masinyeand urgent

because of the boom in globalization which caussthggering increase in

' Recently, Article 293 (ex Article 220) of the Trgatf Rome has been deleted by the Treaty of
Lisbon, so actually there is no mention in the Tyemn the Functioning of the European Union
about an obligation of the European Union’s mendmemtries to conclude tax treaties with other
states.

18 See, for instance, the “Report Transfer Pricing Bhultinational Enterprises” that is still used
by many countries. Moreover, it is updated contirsp.
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importing and exporting materials, with the consagusudden raise of
international trade.

This sudden economic raise involved the need abéshing new and
restricting rules in order, on one hand, to lirhi fiscal power of a country,
on the other hand, to control elaborate operatishih could cause an
extremely unbalanced burden of taxation for coestrwith a taxation
system much more easier than those ones with aenemne, out of control
from the Fiscal Authorities of countries involved.

Then, it appeared the necessity of organizing tA&eS according to
a fixed level, with the supervision of over-natibr@ganizations like
OECD, ONU and EU.

Particularly, in 1996 European Union approved tReport
“Taxation in European Union,” where it was undegtinthe necessity of
coordinating at a over governmental level, anchendame period of time a
special council, called ECOFIN, was appointed ideorto take fiscal
measures against harmful competition and a “Codmodluct.”®

This “Code” was passed on December 1, 1997 ammhibined some
guidelines the member states should follow in otdeavoid that national
rules could give problems to the correct fiscal petition.

On an over-European level, OECD approved in 1998dinective

“Harmful Tax Competition®® in order to curb fiscal practices of

19|t should be noted that the “Code of conducthislided in the “Tax Package,” and that legally
it is not binding.

% |In the foreword of the directive “Harmful Tax costjtion” it can be read "in May 1996
Ministers called upon the OECD to ‘develop meastwesounter the distorting effects of harmful
tax competition on investment and financing dedisi@and the consequences for national tax
bases, and report back in 1998'. In response td/inesters’ request, the OECD’s Committee on
Fiscal Affairs launched its project on harmful ompetition. The results of this project are now
available. This Report addresses harmful tax prestin the form of tax havens and harmful
preferential tax regimes in OECD Member countrieel anon-Member countries and their
dependencies. It focuses on geographically molmiviees, such as financial and other service
activities. The Report defines the factors to bedus identifying harmful tax practices and goes
on to make 19 wide-ranging Recommendations to evact such practices. In approving the
Report on the 9 April 1998, the OECD Council addpeRecommendation to the Governments of
Member countries and instructed the Committee tsymiits work in this area and to develop a
dialogue with non-member countries (see Annex Jxdmbourg and Switzerland abstained in
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transferring funds towards countries which a subsitlitaxation system for
fiscal saving with effects distorting from the teaharket.
In this report OECD formulated a set of advicesolhshould have been
accepted by the member states controlled by a ap#erum” which, in
1999, has prepared a list of “Tax-havens” countemsidered with a tax
regime distorting from the fair competition, witereus consequences on
international relations between different countries

Naturally, the list aimed to discourage investmeand transfers of

capital towards those countries.

2.3 Procedures for ratification.

Income tax treaties are international agreementsis,T they are
subject to the dispositions contained in the Vie@oavention on the Law
of Treatied' done in Vienna on May 23, 1969, ratified from thalian
Republic by the law 12 February 1974 n.112, enterexforce on January
27, 1980.

The Vienna Convention applies only to treaties #ratconcluded by

states.
This Convention applies to any treaty that is thastituent instrument of
an international organization, as well as to amatly adopted within an
international organization without prejudice to argjevant rules of the
organization. It regulates the processes of coimiuand entry into force of
treaties, the requirements of validity and effemtigss of themselves.

The Vienna Convention is divided into:

-Part I: Introduction (articles 1-5);

-Part Il: conclusion and entry into force of treat(articles 6-25);

Council on the approval of the Report and the adopbf the Recommendation (see Annex II).
The Report was also submitted to Ministers wheg thet at the OECD on 27-28 April 1998.”

2L Article 1 (Scope of the present Convention), ictfestablishes “the present Convention applies
to treaties between States.”



30

-Part Ill: observance, application and interprettof treaties (articles 26-
38);

-Part IV: amendment and modification of treatiasi¢es 39-41);

-Part V: invalidity, termination and suspensiontio¢ operation of treaties
(articles 42-72);

-Part VI: miscellaneous provisions (articles 73:75)

-Part VII: depositaries, notifications, correctoet registration (articles 76-
80); and

-Part VIII: final provisions (articles 81-85).

To be concise, we can divide the approval process &n
international agreement into several st&ps.

Firstly, there is the time of negotiations that aeginning by the
negotiating countries and that will finish by thetteentication that is the
stamping at the bottom of the concluding conventrthe initials of the
negotiators.

Later, there is the time of signing; instead ohautication that does
not constrict negotiating countries to approve »attaaty, by signing the
convention the concluding states are bound toyratifd stipulate that tax
treaty that have negotiated.

Ratification is an internal procedure in which tloempetent
authorities of the concluding countries approveaa agreement and
recognize all the legal consequences for them.

The stipulation consists of mutual notification tife happened
ratification by the concluding countries and, iseaf bilateral agreements,
it consists in changing of their ratifications.

Consequentially, it is essential to relate to ddiodaw in order to
establish the procedure to ratify an internatiagreement, especially with

an income tax treaty.

2 See on the topi@x plurimis Robert E. DaltoniNational treaty law and practice United States,
in NATIONAL TREATY LAW AND PRACTICE 765 (Duncan B. Hollis, Merritt R. Blakeslee & L.
Benjamin Ederington ed., 2005)ARL.0 GARBARINO, supranote 14, at 147-162.
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For example, the Italian legal system undoubtedlstes to Articles
23, 80 and 87 of the Constitution of the Italian Republic, by iathit can
infer that taxation is an object of relative reseroy the law of the
Parliament. This means that a law of ratificatidram income tax treaty for
the avoidance of double imposition by the Parlianemandatory.
After Parliament authorization, Article 87 of It Constitution states that
the President of the Italian Republic ratifies ithiernational agreements.

The process of incorporation of international taeaties into Italian
system is completed by the publication of thermhmm ©fficial Journal of the
Italian Republic (Gazzetta Ufficiale).

In sum, the Italian internal procedure of apprdealan income tax

treaty for the avoidance of double income imposftioinvolves the

23 Article 23 of the Italian Constitution states “nbligation of a personal or financiai nature may
be imposed on any person except by law (nessuséagiene personale o patrimoniale puo essere
imposta se non in base alla legge)”; Article 8ahaf Italian Constitution states “Parliament shall
authorise by law the ratification of such internatil treaties as have a political nature, require
arbitration or a legal settlement, entail changbafers, spending or new legislation (le Camere
autorizzano con legge la ratifica dei trattati ingzionali che sono di natura politica, o prevedono
arbitrati o regolamenti giudiziari, o importano aiioni del territorio od oneri alle finanze o
modificazioni di leggi)”; finally, Article 87 of th Italian Constitution establishes “the Presidént o
the Republic is the Head of the State and represeational unity. The President may send
messages to Parliament. The President shall: -o@sghthe introduction to Parliament of bills
initiated by the Government; — promulgate laws &wdie decrees having the force of law, and
regulations; — call a general referendum in theesasovided for by the Constitution; — appoint
State officials in the cases provided for by thev;la-— accredit and receive diplomatic
representatives, and ratify international treatidsch have, where required, been authorised by
Parliament. The President is the commander-in-abfighe armed forces, shall preside over the
Supreme Council of Defence established by law,sdvadl make declarations of war as have been
agreed by Parliament. The President shall presige the High Council of the Judiciary. The
President may grant pardons and commute punishmEmesPresident shall confer the honorary
distinctions of the Republic (il Presidente dellepbblica € il capo dello Stato e rappresenta
l'unita nazionale. Puo inviare messaggi alle Camiedice le elezioni delle nuove Camere e ne
fissa la prima riunione. Autorizza la presentaziatle Camere dei disegni di legge di iniziativa
del Governo. Promulga le leggi ed emana i decxetnta valore di legge e i regolamenti. Indice il
"referendum" popolare nei casi previsti dalla Goagibne. Nomina, nei casi indicati dalla legge, i
funzionari dello Stato. Accredita e riceve i rammetanti diplomatici, ratifica i trattati
internazionali, previa, quando occorra, l'autorzzaae delle Camere. Ha il comando delle Forze
armate, presiede il Consiglio supremo di difesaitti® secondo la legge, dichiara lo stato di
guerra deliberato dalle Camere. Presiede il Caossglperiore della magistratura. Pud concedere
grazia e commutare le pene. Conferisce le onoesiza della Repubblica).”

%4 See Bravo L. FerrarAccordi Internazionali, inENCICLOPEDIA GIURIDICA TRECCANI 3 (1989);
Augusto Fantozzi & Klaus VogeDoppia imposizione fiscale internazionale,Dns. DiscC. PrRiv.

SEz. cOMM.LE (1990); Victor Uckmar] trattati internazionali in materia tributaria, imMRATTATO

DI DIRITTO TRIBUTARIO (Andrea Amatucci ed., 1994); Stefania Baridtfaccordo nel sistema
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promulgation by the President of Italian Repulditter the authorization of
the Parliament. However, if the treaty is only t@chl in nature or involves
compliance or interpretation of other previouslywdoded treaties, in that
case, according to the most commentators it does rmemd any
ratification?®

In general, before its implementation, an intewral treaty is not yet part

of the domestic lak® but according to some commentators a concluded
treaty may have a role in the interpretation ofititernal law. This means
that the internal law provisions may be interpreted way that is not in
conflict with the unimplemented treaty provisidis.

According to the United States Constitutional Lawe President
may ratify a treaty only with “advice and conseat’the Senate supported
by the affirmative vote of two-thirds of the memberesent®

Clarifying the process requires distinction betweaternational
treaties that are non self-executing and thoseatteaself-executing.

An international treaty is not self-executing itldaing cases:

-if it manifests an intention that is not to beeetive as part of the domestic
law without the enactment of implementing legisiafi

-if the Senate in giving consent to the Treaty @an@ress by resolution
requires implementing legislation; and

-if implementing legislation is constitutionallyqeired.

The “executive agreements,” as they are callednatohave to be
submitted to Senate, but are regarded by the Ufitates Government and

by other states as treaties for purposes of intiemel law. In that case, the

delle fonti e il diritto dei trattati, inSTITUZIONI DI DIRITTO INTERNAZIONALE 83 (S.M. Carbone et
al. ed., 2006).

% See BNEDETTO CONFORT| DIRITTO INTERNAZIONALE (8th ed. 2010)NATALINO RONZITTI,
INTRODUZIONE AL DIRITTO INTERNAZIONALE (2d ed. 2004)MARIO GIULIANO ET AL., DIRITTO
INTERNAZIONALE (1991).

% See Italian Supreme Court (United Branches), i.8872.

" See BENEDETTOCONFORT], supranote 25.

8 Article Il section2(2) of the Constitution of the U.S. “[The Presitleshall have Power, by and
with the Advice and Consent of the Senate, to nfakaties, provided two thirds of the Senators
present concur.”



33

United States Government avoids obtaining the &daitd consent of the
Senate, but all executive agreements must be edtiti Congress within 60
days of their entry into force and published théezd®

The U.S. tax treaties need anyway the consent ef Sknate,
according to Article Il section 2(2) of the Constibn of the United States.
In fact, the Executive Branch of the United States the exclusive
authority to negotiate income tax treaties. In ipatar, the Department of
Treasury does the actual negotiation.

Once a treaty is signed by the President or theid&et’'s delegate,
the treaty is sent to the Senate for its advice @musent. It must pass
through a Committee that can conduct hearings befgproving or
rejecting a treaty.

If the Committee approves, the treaty is subje¢h&vote of the full
Senate, and must pass by the affirmative vote ofttwds of the members
present.

If the Senate approves a treaty subject to a ragervin respect of a
particular provision, the treaty can enter intacoexcept in respect of such
a provision.

If the Senate approves a treaty without any reservat enters into
force after the exchange of instruments of ratifcca by the Executive
Branch of the two countries.

Afterwards, a treaty could be amended through dviddtProtocols

that are subject to the same ratification process.

2.4 Relationship of income tax treaties and domestilaw in the
Italian and in the U.S. legal systems.
In this paragraph, | want to address the issue latimg the

conventions against the double taxation in thellsgatem of Italian and

29 See Federal Statute, tBase ActPublic Law 92-403 as amended.
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U.S. law sources. In fact, there is the problemradétion between the
international agreements and the previous andviolip set of rules in
force, the so called issue of “treaty overrid&s.”

About the ltalian systerff, the first step is to settle the rank to be
known to the conventional rules introduced in tlsifive system; about
this point | can detect different main opinions.

According to a more tracing directiéhijt is enforceable also to the
law of treaties Article 10(1) of the Italian Constion according to which
“the Italian legal system conforms to the generedlgognized principles of
international law (I'ordinamento giuridico italiare conforma alle norme
del diritto internazionale geralmente riconoscitite)

According to such trend inside the rules of intéoral law commonly
acknowledged must be included the treaties rulésctwwould join our
system without any law of adoption.

Such “doctrinaire” idea has not found confirmatiarjurisprudence
of the Italian Constitutional Court, that has alwaypported the exclusion
of the pactional rules from the field of enforcemehnArticle 10, in fact it
could make reference only to the customary ruldsichy if meeting the

requirements generally clarifiedrepetitio facti e opinion iuris sive

%0 See on the topi@x plurimis Guglielmo Maisto (ed.), Zax Treaties and Domestic Law, BHC
and International Tax Law Series (2006).

%1 See, on the topic, Pietro Bracdealy, in 2 EC AND INTERNATIONAL TAX LAW SERIES 245
(Guglielmo Maisto ed., 2006); ARLO GARBARINO, supranotes 14 and 22; Andrea Amatudc
normativa comunitaria quale fonte per I'ordinamertibutario interno, inDIRITTO TRIBUTARIO
INTERNAZIONALE 1165 (V. Uckmar ed., 2005); Joachim Lang), presupposti costituzionali
dell'armonizzazione del Diritto tributario in Eur@p in [,2 TRATTATO DI DIRITTO TRIBUTARIO 765
(Andrea Amatucci ed., 1994); Giuseppe Mehgte minime sulla disapplicazione dellIRAP da
parte del giudice nazionaleDIR. PRAT. TRIB. INTERNAZ. 691 (2005); E. NuzzoRiflessioni in
margine ai rapporti tra trattati contro le doppienposizioni e talune regole impositive del diritto
comunitario e del diritto internol Riv. DIR. TRIB. 739 (1993);R. Pisano]l rapporto tra norme
interne, diritto convenzionale e diritto comunitariin ASPETTI FISCALI DELLE OPERAZIONI
INTERNAZIONALI 411 (V. Uckmar & C. Garbarino eds., 1995plaudio Sacchettoll diritto
comunitario e I'ordinamento tributario italiand)IR. PRAT. TRIB. INTERNAZ. 3 (2001).

%2 See ex plurimis ROLANDO QUADRI, DIRITTO INTERNAZIONALE PUBBLICO (5th ed. 1989).
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necessitatls are introduced inside the Italian Law systemcamformity
with the Article above-mentioned.

According to a second direction, on the contranyline with the
constant law of the Italian Constitutional Couhte trank to assign to the
pactional rules must be the one of the source whashtaken measures for
adjustment* According to that final direction, in case of msilimcluded in
the conventions against the double taxations, itlvdoe necessary to
assign them the rank of ordinary law, because Werg promulgated by the
President of the Republic, through authorization tbeé houses of
Parliament.

According to a further direction, the interpretatiof a pactional rule
would have been done according to the principl@eaxfuliarity for which,
because it is a special rule governing the maittevpuld be prevalent on
the general rules, unless the latest dispositiontinme are detailed and

express the will of derogating from the pactiondés.

% See,ex plurimis Italian Constitutional Court no. 188/1980, 14®39 153/1987, 168/1994,
288/1997, 32/1999, 464/2005, and lately no.348/260which “it is also shared the exclusion -
argued in the remittal ordinances- of the CEDU sulas pactional rules, from the field of
operativeness of Article 10(1) of Italian Consiibat in accordance with the constant
jurisprudence of this Court about this point. THerementioned constitutional disposition, with
the expression “rules of International Law gengratknowledged”, refers only to customary
rules and provides automatic adaptation, as regdrelsiselves, to Italian legal system. The
pactional rules, even though they are generaluded in International bilateral or multilateral
agreements, does not fall within the aforementioAddtle 10. CEDU belongs to this category,
with the consequent «impossibility of admitting ttedative rules as parameters of judgment of
constitutional legitimacy, by themselves (sentencel88 of 1980), or as interposed rules ex
Article 10 of Italian Constitution».”

The text of the sentence in its original language$i condivide anche I'esclusione - argomentata
nelle ordinanze di rimessione - delle norme CEDWJ,guanto norme pattizie, dall'ambito di
operativita dell'art. 10, primo comma, Cost., imfmsmita alla costante giurisprudenza di questa
Corte sul punto. La citata disposizione costitualen con l'espressione «norme del diritto
internazionale generalmente riconosciute», si isifer soltanto alle norme consuetudinarie e
dispone l'adattamento automatico, rispetto allessste dell'ordinamento giuridico italiano. Le
norme pattizie, ancorché generali, contenute ittatiainternazionali bilaterali o multilaterali,
esulano pertanto dalla portata normativa del stoldmtt. 10. Di questa categoria fa parte la
CEDU, con la conseguente «impossibilita di assuntereelative norme quali parametri del
giudizio di legittimita costituzionale, di per séles (sentenza n. 188 del 1980), ovvero come norme
interposte ex art. 10 della Costituzione».”

% See on the topic ITOR UCKMAR, supranote 14.
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In my opinion, the attribution of the rank of ordny law to
international conventions against the double taxatican produce several
enforcing problems which could be overcome, fromther point of view.
The lack in Italian law system of a source interratbetween the Italian
Constitution and the primary law involves the ii&gpito assign, according
to the actual legal system, the nature of a soumtermediate to the
international conventions; however we should cagrsitiat the conventions
are the result of international agreements drawampng authorities with
their representative power of the national intexest

Furthermore, we should consider the text of thacketll7 of the
Italian Constitution of the updated Title V, of whiParagraph 1, later on
the novel introduced by the Constitutional Law 602, states “legislative
powers shall be vested in the State and the Regiocsmpliance with the
Constitution and with the constraints deriving frdaJ legislation and
international obligations®

Doctrine is not agree with the interpretation of tbxt of the above-
mentioned Paragraph, according to a part such sitsmpo would rule the
final supremacy of the conventional law over thiennal rules, as well the
following ones, according to other one it could éi@any innovative effect
on the previous rules.

In my opinion, according to the text of the Artidé&7 of the Italian
Constitution, the international obligations woukkm to be binding for the
exercise of the legislative power, which cannot éercised but into
consideration of the international obligations umaleen.

Certainly, it cannot be denied that among the maBonal obligations
mentioned by Article 117, the conventions agairiee double taxations

must be considered, so they would be a limit tor@ge the legislative

% Article 117 of the Italian Constitution in its ginal language states “la potesta legislativa &
esercitata dallo Stato e dalle Regioni nel rispd#ba Costituzione, nonché dei vincoli derivanti
dall'ordinamento comunitario e dagli obblighi imarionali.”
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power of the State and of local self-governmentt{gaarly of the regional
self-government).

How can we attribute, at this point, the singleunaiof a primary law
to the international obligations taken in the cartians against the double
taxations if there is a limit to the legislativevper of a country?

In my opinion, to the pactional rules included ke tinternational
conventions, as in reference to Articles 10 and Lf7the Italian
Constitution, the nature of over-primary sourcesusth be agreed, which,
as such, cannot be transgressed by rules includedinnary law, in order to
avoid a weakening of the State in internationatrehs, necessarily based
on correctness and mutual reliability.

Within the ambit of European Union the supremacy tbé
supranational law over the national one is by néavifeed at the light of
the long jurisprudential evolution of the Court histice of the European
Union (see, for instance, sentences Granital amin@nthal) in order to
assign greater certainty and uniformity in the $raational relations.

The same requirements should be infused outsidepEan Union when a
country decides, in the exertion of own full sowgney and autonomy, of
limiting own fiscal power to assure correctnessidas international
transactions. Such decision would be thwarted wlloving long
negotiations and diplomatic efforts, an ordinaryeinal law would be
enough to violate what has been agreed.

However the aforementioned Article 117 Paragrapf fhe Italian
Constitution, puts on the same level the Constitytrestrictions deriving
from the European legal system and the internatiololegations, that is the
best internal source, the restrictions inside Eeaop Union and the
obligations over European Union, therefore thoseesomeferable to
international law.

Certainly it should be confirmed that at least thenciple of

correctness in the relations among States wouldidlated; conversely it
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ought to be one of the foundations of internatidaal, and its violation
would necessarily cause negative consequences liticglotransnational
relations.

In conclusion, if it is true that the conventiongamst the double
taxations have been passed in Italy by means ofgpyi law, it is the same
that they should form an impassable limit to thereise of legislative
power, with the consequent superiority on intermalike provisions and
with the only limit of the constitutional dispositis.

In this sense the Italian Constitutional Court sedmact too, and in the
decision no.349 of 2007, even if with referencéhid CEDU dispositions, it
has stated the supremacy of the international agrets as regards the

dispositions of primary internal la.

% In the sentence no. 349 (2007) it is written “thet emerging at once is the existing gap before
the replacement of the aforementioned dispositfatigle 117 Italian Constitution) by the Article

2 of the Constitutional Law 18 October 2001, ndt@&{(is titled “Amendments to the Title V of Il
Part of the Iltalian Constitution”), as the confotyniof the ordinary laws to the rules of
International Conventional Law was susceptible afitool from this Court only within the limits
and in the aforementioned cases (that is a diracisgiression of Articles 10 and 11 of Italian
Constitution). The consequence was that the trassgm of International obligations, deriving
from conventional rules not provided in Articles &8d 11 of Italian Constitution, from the
internal laws involved the unconstitutionality ofiet same only in reference to the direct
transgression of constitutional rules (sentenc2hdf 1996). That came true in spite of one of the
elements characterizing the Legal system basedhi@iConstitution, formed by a strong opening
towards the respect of International Law and maeegally of external legal sources, enclosed
herein those ones reminded by the rules of theratmnal Private Law, in spite of the expressed
importance of the transgression of Internationalslasubject of other and specific constitutional
parameters. Furthermore, such transgression ofnlitienal obligations could not be avoided
properly by the only interpretative instrument, lghas above-specified, according to CEDU rules
the appeal to the “non-enforcement” useful for @mmmunity Law is not admissible. There is no
doubt, therefore, in the light of the comprehensigscription of the Constitutional laws and of the
trends of this Court, that the new text of Artidle7(1) of Italian Constitution, has filled a gapda

in accordance with the Constitutions of other Ee@p countries it is related, a part from its
systematic placement inside the Constitutionh®description of the principles, which explicitly
guaranteed, on a primary level, the observanceméio and international obligations, undertaken
by the Country. It does not mean, of course, thtt the Article 117(1) of Italian Constitution, we
can assign the constitutional rank to the rulekiged inside the International agreements, subject-
matter of an ordinary law of adaptation, as itristhe case of CEDU rules. The constitutional
parameter taken into consideration requires, in, fdo@ obligation of the ordinary legislator to
respect such rules, with the consequent incomfigtibif the national rule with CEDU rules and,
therefore, with the “International obligations” which Article 117(1), violates, for the same, such
constitutional parameter. With Article 117(1), iash been realized, definitively, a fluctuated
reference to the conventional rule each time coimigy which gives origin and content to those
international obligations generically recalled awith them, to the parameter, so to be commonly
called “interposed rule”; that is subject, as wd @xplain later, to a test of compatibility withe
rules of the Italian Constitution. The result igttfan ordinary judge has to interpret the internal
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About the relationship of income tax treaties anthdstic law in the
U.S. legal system, it could happen that a treatyflmd with the U.S.
domestic law.

The issue of the “treaty overrides” in the U.S.alkegystem is much
debated and very broad, so in this paragraph | walyt to give some main

concepts’

rule in accordance with the International disposi$i, within the limits where it is allowed by the
texts of the rules. If that should be impossiblefdhe is doubtful of the compatibility of the
internal rule with the conventional "interposedsplosition, he must appoint this Court about the
concerning issue of constitutional legitimacy agarels the parameter of Article 117(1), as
correctly has been done by the previous judgeigndbcasion”.

The text of the sentence in its original languagélidato subito emergente € la lacuna esistente
prima della sostituzione di detta norma [art. 11@stG da parte dell'art. 2 della legge
costituzionale 18 ottobre 2001, n. 3 (Modifichditmlo V della parte seconda della Costituzione),
per il fatto che la conformita delle leggi ordirarialle norme di diritto internazionale
convenzionale era suscettibile di controllo dagditquesta Corte soltanto entro i limiti e neiicas
sopra indicati [cioé diretta violazione degli artt0 e 11 Cost.]. La conseguenza era che la
violazione di obblighi internazionali derivanti d@arme di natura convenzionale non contemplate
dall'art. 10 e dall'art. 11 Cost. da parte di leggerne comportava l'incostituzionalita delle
medesime solo con riferimento alla violazione d#reti norme costituzionali (sentenza n. 223 del
1996). E cio si verificava a dispetto di uno dejgimenti caratterizzanti dell'ordinamento giuridico
fondato sulla Costituzione, costituito dalla foatgertura al rispetto del diritto internazionaleie p
in generale delle fonti esterne, ivi comprese guatihiamate dalle norme di diritto internazionale
privato; e nonostante I'espressa rilevanza detiazione delle norme internazionali oggetto di
altri e specifici parametri costituzionali. Inoltreale violazione di obblighi internazionali non
riusciva ad essere scongiurata adeguatamente Balssomento interpretativo, mentre, come
sopra precisato, per le norme della CEDU neppuamissibile il ricorso alla "non applicazione"
utilizzabile per il diritto comunitario. Non v'é Hhio, pertanto, alla luce del quadro complessivo
delle norme costituzionali e degli orientamentigdiesta Corte, che il nuovo testo dell'art. 117,
primo comma, Cost., ha colmato una lacuna e charrionia con le Costituzioni di altri Paesi
europei, si collega, a prescindere dalla sua cafione sistematica nella Carta costituzionale, al
quadro dei principi che espressamente gia garaativa livello primario l'osservanza di
determinati obblighi internazionali assunti dall@t®. Cid non significa, beninteso, che con l'art.
117, primo comma, Cost., si possa attribuire rarwgiituzionale alle norme contenute in accordi
internazionali, oggetto di una legge ordinaria dattamento, com’é il caso delle norme della
CEDU. Il parametro costituzionale in esame compantatti, I'obbligo del legislatore ordinario di
rispettare dette norme, con la conseguenza cherlaannazionale incompatibile con la norma
della CEDU e dunque con gli "obblighi internaziahadl cui all'art. 117, primo comma, viola per
Ci0 stesso tale parametro costituzionale. Con l4f, primo comma, si € realizzato, in definitiva,
un rinvio mobile alla norma convenzionale di vottavolta conferente, la quale da vita e contenuto
a quegli obblighi internazionali genericamente eMbe, con essi, al parametro, tanto da essere
comunemente qualificata "norma interposta”; e ceeggetta a sua volta, come si dira in seguito,
ad una verifica di compatibilita con le norme de@astituzione. Ne consegue che al giudice
comune spetta interpretare la norma interna in nmadorme alla disposizione internazionale,
entro i limiti nei quali cid sia permesso dai tatile norme. Qualora cid non sia possibile, ovvero
dubiti della compatibilita della norma interna clendisposizione convenzionale ‘interposta’, egli
deve investire questa Corte della relativa questidin legittimita costituzionale rispetto al
parametro dell'art. 117, primo comma, come com@t#e € stato fatto dai rimettenti in questa
occasione.”

" To broaden this topic in the U.S. legal system sseplurimis Anthony C. Infanti,United
States, i EC AND INTERNATIONAL TAX LAW SERIES355(G. Maisto ed., 2006).
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Firstly, the U.S. Constitution prevails againstoaflicting treaty.

Moreover, the general rule in Article VI, cl.2, tife U.S. Constitution
Is “this Constitution, and the Laws of the Unite@t8s which shall be made
in Pursuance thereof; and all Treaties made, oclwihall be made, under
the Authority of the United States, shall be thpreme Law of the Land;
and the Judges in every State shall be bound theesty Thing in the
Constitution or Laws of any State to the Contrasywithstanding.”
Thus, according to the aforementioned general tidaties and federal
statutes are both the supreme law of the land, mgathmat they will
override common and state laws in conflict withnthét also means that if
a treaty and a federal statute are in conflict|aber in the time will prevail.
In case of contrast between a treaty and the Wfiedtic law, the Court
may try to reconcile the two; this is the so calbeshciple of “presumption
of harmony” according to which “an act of Congreagght never to be
construed to violate the law of nations if any otpessible construction
remains.*®

If this reconciliation is not possible then the @omnust follow the
residuary rules. As | have already written, they. ar
-the Constitution prevails over all treaties;
-treaties prevail over common law;
-treaties prevail over state laivand
-a later Act of Congress prevails over all treaties
The last rule is very singular because an Act aigess, that is later

in time, overrides the treaty without the necessdrgny other consent of
the Senate.

It should be noted that accordisgction7852 (df° of the U.S. Internal

Revenue Code “(d) Treaty obligations

% Murray v Schooner Charming Betsy, 6 US (2 Crarh) 118 (1804), cited in McConnel v
FEC, 540 US 93, 192 (2003); United States v IBM7 &IS 843 (1996); Hartford Fire Ins Co v
Cal, 509 US 764 (1993).

% See Reuters Ltd v Tax Appeals Tribunal, 82 NY28, 823 NE2d 1145 (1993).
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(1) In general
For purposes of determining the relationship beinaeerovision of a treaty
and any law of the United States affecting revemaither the treaty nor
the law shall have preferential status by reasatsdifeing a treaty or law.
(2) Savings clause for 1954 treaties
No provision of this title (as in effect withoutgard to any amendment
thereto enacted after August 16, 1954) shall applgny case where its
application would be contrary to any treaty obligatof the United States
in effect on August 16, 1954.”

Reconciling this disposition of the Internal RewenCode with the

aforementioned residuary rules is much debated.

40 Section7852 of the U.S. Internal Revenue Code statesSépparability clause

If any provision of this title, or the applicatidghereof to any person or circumstances, is held
invalid, the remainder of the title, and the apgion of such provision to other persons or
circumstances, shall not be affected thereby.

(b) Reference in other laws to Internal RevenueeGafdl 939

Any reference in any other law of the United Staiesh any Executive order to any provision of
the Internal Revenue Code of 1939 shall, whereotimtrwise distinctly expressed or manifestly
incompatible with the intent thereof, be deemed &tsrefer to the corresponding provision of this
title.

(c) Items not to be twice included in income or uetdd therefrom

Except as otherwise distinctly expressed or maihjfestended, the same item (whether of
income, deduction, credit, or otherwise) shall bettaken into account both in computing a tax
under subtitle A of this title and a tax under diead or 2 of the Internal Revenue Code of 1939.
(d) Treaty obligations

(1) In general

For purposes of determining the relationship betwaerovision of a treaty and any law of the
United States affecting revenue, neither the tremmiy the law shall have preferential status by
reason of its being a treaty or law.

(2) Savings clause for 1954 treaties

No provision of this title (as in effect withoutgard to any amendment thereto enacted after
August 16,1954) shall apply in any case where jifglieation would be contrary to any treaty
obligation of the United States in effect on Augi§t 1954.

(e) Privacy Act of 1974

The provisions of subsections (d)(2), (3), and & (g) of section 552a of title 5, United States
Code, shall not be applied, directly or indirectly,the determination of the existence or possible
existence of liability (or the amount thereof) afyaperson for any tax, penalty, interest, fine,
forfeiture, or other imposition or offense to whittte provisions of this title apply.”
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2.5 Interpretation of income tax treaties.

A commonly discussed issue about income tax treasiehow to
interpret thenf!

The theory of legal interpretation developed coeisaly throughout
the nineteenth and twentieth centuries. Over thisod several schools of
thought alternated in terms of importance and pndpoance.

Five main methods can be considered:

“l See, on the topic of the interpretation of taxties, QTMAR BUHLER, supranote 2; WLLIAM
JOHN GIBBONS, TAX FACTORS IN BASING INTERNATIONAL BUSINESSABROAD. A STUDY OF THE
LAW OF THE UNITED STATES AND OF SELECTED FOREIGN COUNTRIES(1957);M. CHRETIEN, A LA
RECHERCHE DU DROIT INTERNATIONAL FISCAL COMMUN(1955);R. SH. ARYAL, INTERPRETATION
OF TREATIES. LAW AND PRACTICE (2003); D.J. BEDERMAN, CLASSICAL CANONS. RHETORIC,
CLASSICISM AND TREATY INTERPRETATION (2001); id., Revivalist Canons and Treaty
Interpretation 41 UCLALR 953 (1994); ABREDIMAS, METHODS OF INTERPRERATION AND
COMMUNITY LAwW (1978); M. Bos,Theory and Practice of Treaty Interpretatiof7 NILR 3
(1980); H.W. Briggs;The travaux preparatoires of the Vienna Conventinrthe Law of Treaties
65 AJIL 705 (1971); L. Condorellinterpretazione giurisdizionale e interpretaziongtentica di
trattati nell'ordinamento internazionalés6 Riv. DIR. INT. 224 (1973); E. CriddleThe Vienna
Convention on the Law of Treaties in U.S. Treatgrpretation 44VIR. JINT'L L. 431 (2004); R.
GARDINER, TREATY INTERPRETATION(2008); A. Glashaussebifference and Deference in Treaty
Interpretation 50 ViLL. L. Rev. 25 (2005); M. HEYMANN, EINSEITIGE INTERPRETA
TIONSERKLARUNGEN ZU MULTILATERALEN VERTRAGEN (2005); W. Hummer;Ordinary” versus
“Special” Meaning 26 OZOR 87 (1975); F. G. Jacobsyarieties of Approach to Treaty
Interpretation: With Special Reference to the Di@finvention on the Law of Treaties before the
Vienna Diplomatic Conferencel8 ICLQ 318 (1969); I. Johnston&reaty Interpretation: The
Authority of Interpretive Communitiesl2 MicH. J. INT'L L. 371 (1991); A. Koziowski,
Interpretation of Treaties in the Light of the R&laship between International Law and the Law
of the European Communities (European Unj@gPoLIsH YBIL 115(2002/2003); W. Land.es
regles d'interprétation codifiées par la Conventiba Vienne sur le Droit des Traltés et les divers
types de traités 24 OZOR 113 (1973); G.P. McGinleyPractice as a Guide to Treary
Inrerpretation 9 FLETCHERF.211(1985); C. McLachlanThe Principle of Systemic Interpretation
and Article 31 (3)(c) of the Vienna Conventidsd ICLQ 279 (2005) ; J. G. MerrillsTwo
Approaches to Treaty Interpretatioph AUSTRALIAN YBIL 55 (1968-1969); SVIOYANO BONILLA,
LA INTERPRETACION DE LOS TRATADOS INTERNACIONALEY1985);id., La interpretacion de los
tratados internacionales segun la Convenciéon dend/ide 1969 10INTAL/IL 32(1985) ; B.S.
Murty, The Content of Treaty Prescriptions-The Problembtarpretation 19INDIAN YBIL 169
(1986); S. E. NahlikL'interprétation des traités internationaux a lanhigre de la codification du
droit des traités9 WRocLAW 99 (1976); D. Pratapnterpretation of Treaties, IESSAYS ON THE
LAwW OF TREATIES55 (S. K. Agrawala ed., 1971); Ch. Schreddre Interpretation of Treaties by
International Courts 45 BYBIL 255 (1971); SSCOTT, THE POLITICAL INTERPRETATION OF
MULTILATERAL TREATIES(2004); L. B. SohnSettlement of Disputes Relating to the Interpretati
and Application of Treaties150 RC 195 (1976); S.SUR, L'INTERPRETATION EN DROIT
INTERNATIONAL PUBLIC (1974); S. Torres Bernardeznterpretation of Treaties by the
International Court of Justice Following the Adapiiof the 1969 Vienna Convention on the law
of Treaties, inLIBER AMICORUM |.SEIDL-HOHENVELDERN 721 (B. Hafner ed., 1998); D. Vagts,
Treaty Interpretation and the New American WaykwfReading4 EJIL 472 (1993); B. Vitanyi,
L'interprétation des traités dans la théorie du dneaturel, 84 RGDIP 525 (1980); Voicou, DE

L' INTERPRETATION AUTHENTIQUE DES TRAITES INTERNATIONAX (1968); J. C. Wolf, The
Jurisprudence of Treaty Interpretatiorl UCDLR 1023 (1988); ES. YAMBRUSIC, TREATY
INTERPRETATION THEORY AND REALITY (1987); M. K. Yasseenl'interprétation des traités
d’'apres la Convention de Vienne sur le Droit desiffis 151 RC 1 (1976).
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1) the subjective or historical meth&daccording to which in the

interpretive process of a treaty it is fundamertalunderstand the real

intentions of the negotiating countries;

2) the textual or grammatical methGdhat concentrates on the treaty text;
3) the contextual or systematic method, which egptes the meaning of
terms in their nearer and wider context;

4) the teleological or functional method, that camicates on the object and
purpose of a treaty, beyond the treaty text; and

5) the logical method, that favors rational tecjueis of reasoning and such
abstract principles, e.ger analogia

Moreover, the principal documental interpretiverses are:
-Treasury Department Technical Explanations thatesas an official guide
to explain, interpret, and often apply the partécydrovisions of the treaty;
-OECD Commentary and UN Commentary that containplagatory
materials written by the OECD or by the United Nafiand
-the Vienna Convention on the Law of Treaties wshCommentaries.

In fact, the two main models of international treafor avoidance of
double taxation, the OECD model and the United dfatimodel, are served
by Commentaries that explain and sometimes expa@dnieaning of the
provisions included in them.

In addition to the Commentaries, an important dosoimin the
interpretative process of international tax tresatgethe Vienna Convention,
with its Commentaries, about which | have alreadhtten in general
terms.

In the interpretive process of tax treaties, Aescl31-33 of this

Convention have a special importaricg&hese Articles are often followed

“2 Sir Hersch Lauterpacht has been the most impoetgutnent of this method.

43 See Max Huber, as one of the most representatitrésomethod.

“ The section 3 of the Part IIl is about “Interptita of Treaties”.

Article 31 “General rule of interpretation” states “1.A trgahall be interpreted in good faith in
accordance with the ordinary meaning to be givetinéoterms of the treaty in their context and in
the light of its object and purpose.



44

by States which may not officially subscribe to tYieenna Convention
because the Articles include provisions that arstauary international
law.

According to Article 31(1) a treaty must firstly beerpreted in good
faith. Good faith is one of the basic principlesrgming the creation and
performance of legal obligations and creates thesymption that treaty
terms were intended to mean something, rathernb#rnng.

Moreover, good faith requires the parties to atyréa act honestly,
fairly and reasonably, and to refrain from takingfar advantage.
Behaving in good faith means that the negotiatiadi@s expect that “pacta
sunt servanda” and that they will not evade théligations and will not

exercise their rights in such a way as to causeyrip the other parties.

2. The context for the purpose of the interpretatib a treaty shall comprise, in addition to the
text, including its preamble and annexes:

(a) any agreement relating to the treaty which masge between all the parties in connection with
the conclusion of the treaty;

(b) any instrument which was made by one or morégzain connection with the conclusion of
the treaty and accepted by the other parties assamment related to the treaty.

3. There shall be taken into account, together thighcontext:

(a) any subsequent agreement between the parjasdieg the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the applicatioreftteaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law appbiesin the relations between the parties.

4. A special meaning shall be given to a termii #stablished that the parties so intended.”
Article 32 “Supplementary means of interpretation” states ctRese may be had to
supplementary means of interpretation, including greparatory work of the treaty and the
circumstances of its conclusion, in order to canfthe meaning resulting from the application of
article 31, or to determine the meaning when therpmetation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurdrmeasonable.”

Article 33 “Interpretation of treaties authenticated in twonsore languages” states “1.When a
treaty has been authenticated in two or more lagegathe text is equally authoritative in each
language, unless the treaty provides or the paatiese that, in case of divergence, a particuldr te
shall prevail.

2. A version of the treaty in a language other thae of those in which the text was authenticated
shall be considered an authentic text only if teatly so provides or the parties so agree.

3. The terms of the treaty are presumed to haveah® meaning in each authentic text.

4. Except where a particular text prevails in adeoce with paragraph 1, when a comparison of
the authentic texts discloses a difference of mmamihich the application of articles 31 and 32
does not remove, the meaning which best recontdilegexts, having regard to the object and
purpose of the treaty, shall be adopted.”
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Continuing the analysis of Article 31, a treaty o interpreted “in

accordance with the ordinary meaning to be givetiéoterms of the treaty
in their context.”
The ordinary meaning is the starting point of thienpretive process and it
means that the term must be interpreted in accoedaiith its current and
usual meaning, put in the context of the treatys Ipossible for the same
term to have several normal meanings, but we sholdmbse the normal
meaning related to the entire context of the treatyl related to the
common intention of the parties. Moreover, the iparbf a treaty can give
to a term a special meaning, according to Artidét3

The context includes, in addition to the text ot threaty, its
preamble and annexes (e.g. protocols to a treaty),also the other means
mentioned in Paragraphs 2 and 3. Specificallypaldes:

-agreement between parties made in connection tiwtbiconclusion
of the income tax treaty (ITT), e.g. exchanges attels between the
concluding countries after the original signatufréhe treaty;

-any instrument made by one party in connectioh wie conclusion
of the ITT, which is accepted by the other partlesy. explanatory
memoranda issued by the Treasury Department ditimee Country of one
party after conclusion of ITT, which give the statgerpretation of the
provisions of the treaty).

The means in Paragraphs 2 and 3 (a-b) can onlyseé i all the

parties to the treaty have concluded an agreenbenitt éhe interpretation of
a particular term of the treaty, or if one or mafethe parties have been
involved by means of an instrument or subsequenaetipe to which the
other parties have agreed.
So, | can say that Paragraphs 2 and 3(a-b) regreskmd of authentic
interpretation accepted by all parties of the yeand this interpretation
could have a binding force just because it arosenfthe parties of the
treaty.
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By the agreements or instruments mentioned in Papag 2 and 3(a-b), the
negotiating parties can also amend, extend orel&dat in the treaty.

Article 31(2) mentions several means that originatfore the
conclusion of the treaty and are connected withwitjle the means of
interpretation mentioned in Paragraph 3(a-b) diffethat they originate
after the conclusion of the treaty.

Article 31(3)(c) addresses “any relevant rulesriéinational law.”
The rules of international law are one of the gahereans of interpretation
provided by Article 31. They correspond with thetionw of sources of
international law, but they must be “applicablehe relations between the
parties,” meaning that they must be binding orthaiparties to the treaty.

Those rules can be customary rules or general iplesc of
international law, but must be in force at the tiofi¢he interpretation of the
treaty.

If they are customary rules, they can be identizdhe treaty rules.

Moreover, Paragraph 4 of Article 31 mentions “acsglemeaning”
that the parties can give to a term of the treaty.

A term has a special meaning when the meaningetdaim is not
the usual meaning, and we can understand cleatytltle parties intended
to give a different meaning to the term. Speciahniegs are often found in
technical or historical contexts or in specializezhties.

Article 2 of the Vienna Convention could be an ep@mof such
special meanings. The purpose of Paragraph 2uaderline the autonomy
of the parties to establish a special meaning @te¢hm.

This intention must transpire in good faith fromeanf the authentic means
of interpretation mentioned above and containe@aragraphs 2 and 3 (a-b)
of article 31.

The Vienna Convention Commentaries on Articles 31say, at

Paragraph 17, that there is a relationship betveedimary meaning under

Article 31(1), and special meaning under Articld41 but the burden of
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proof is on the party that invokes the special nraaof a term which is an
exception to the ordinary meaning.

Eventually, according to Article 31(1) a treaty mbe interpreted
“in accordance with the ordinary meaning to be give the terms of the
treaty ...... in the light of its object and purpoég.”

Those terms include a treaty’s aims, its nature imeknd. Objects and
purposes of a treaty can be several, but one ofrib&t important is to
maintain the balance of rights and obligations gateel by the treaty.

That part of Article 31(1) expresses the teleolagar functional approach
of the interpretive process.

Article 32 states the ability to use supplementamgans of
interpretation, like the preparatory work of theaty and the circumstances
of its conclusion. These means are only exampteshey do not exclude
other supplementary means. The preparatory workhef treaty has a
fundamental importance. It includes all documentaied by the parties
during the negotiation process until the conclusabithe treaty. Examples
of preparatory work are memoranda, statements &seéreations of the
governments of the negotiating states transmitiezhth other. We can also
consider diplomatic exchanges between the partiesaty drafts,
negotiation records and minutes of commission tother examples.

The circumstances of the conclusion of the treatjuide the political,
social and cultural factors surrounding the corolusf the agreement.

Other supplementary means of interpretation coule the
preparatory work of previous versions of the treatlye interpretive

declarations generated by the parties, any intelmalments, etc.

> See on the topic V. Crnic-Groti©bject and Purpose of Treaties in the Vienna Cotieron
the Law of Treatigs7 AsSIAN YBIL 141 (1997); Buffard/Zemanekhe “Object and Purpose” of a
Treaty: An Enigma?3 AUSTRIAN RIEL 311 (1998); Ulf Linderfalk,On the Meaning of the
“Object and Purpose” Criterion, in the Context dfet Vienna Convention on the Law of Treaties,
Article 19 72 Norpic JIL 429 (2003); Jan Klabber§ome Problems Regarding the Object and
Purpose of Treaties3 ANNISH YBIL 138(1997). Moreover, see ltalian Supreme Court (Cdite
Cassazione), case no. 7950, 1995, in Giur.It. 188897.



48

All the parties of the treaty must be aware of éhaseans of
interpretation to use them in the interpretive pss; under this condition,
they can only be used with the other means of kr®d to aid the process
of interpretation.

In fact, according to Article 32, the use of the@lementary means of
interpretation is possible only after employing tmeans of the General
Rule of Interpretation in Article 31.

They may be used to confirm the meaning resultiognfthe application of
Article 31, or to determine the meaning when therpretation leads to a
result that is ambiguous or obscure, or when ugieginterpretive means
contained in Article 31 and the result is manifestbsurd or unreasonable.
As an effect, it can be inferred that Article 3lbals the use of those means
of interpretation in a lot of different situationsnd the only limit is that
they may not be invoked before using the meansagued in Article 31.

Article 33 is concerned about treaties authentetate different
languages. In fact, several difficulties can arfsewultiple systems of law
use the same terms but with different legal corefih example of this
difficulty is which language’s texts would be ugednterpret the treaty and
how to proceed if the various pertinent languagéstdo not coincide.

According to Article 33, there is a presumptiortloé equality of all
authenticated languages and a presumption of thal egthenticity of the
texts, with the only exception being when it isab$éshed that, in case of
divergence, a particular text shall prevail, in gfhcase other authenticated
texts shall not be taken into consideration.

The negotiating parties can agree that some lamgigeds are authoritative
between some parties, and other texts betweensother

A language different than those authenticated matl be considered
an authentic text, so will not be considered authtwve for the

interpretation of a plurilingual treaty, unless tineaty or the parties state
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differently; in the first case, it might be usedasupplementary mean of
interpretation under Article 32.

Paragraph 3 of Article 33 repeats the presumptioaqoality of all
authenticated terms in the various language telktt should unify,
constituting a single treaty with a single set efnis reflecting a single
intention of the parties. As an effect, it is pb$sito consult one single term
and assume that it has the same meaning writtalhtime other texts.

That presumption is not true if the parties expdsthe desire that a
particular version prevail in accordance with Pesph 1, or if there are
differences of meaning that Articles 31 and 32 dawdt remove.

In the aforementioned last case, according to Paphgd it iIs necessary to
reconcile the meanings of the various authenti¢stewith regard to the
object and purpose of the treaty. At this stageaathenticated language
texts must be compared.

The object and the purpose of the treaty can appeaany different
ways, e.g. it can be found in original treaty dsaftr in non-authentic
official language texts or any supplementary me#naterpretation can be
used.

Paragraph 4 also repeats the exception that thgy/tcan provide or
negotiating countries can agree that a particelsr prevails in accordance
with Paragraph 1 of Article 33.

It must be added that the rules of interpretationt&ined in Articles
31-33 are not a complete statement of all the pnéive principles that are
found in decisions of international tribunals amattare not codified in
OECD/UN Commentaries.

| have already written that other important soulicethe interpretive
process of tax treaties are the OECD CommentarytatdN Commentary
which contain explanatory materials written by @ECD or by the United

Nations.
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These Commentaries go with the two main modelsaaf tteaties: the
OECD model and the United Nations model.

There is no consensus concerning the relationsktiywden Articles
31-33 of the Vienna Convention and the OECD and@#hmentaries.

According to some commentators, the Commentariey i@
referenced in order to establish the ordinary nmegaof treaty terms within
Paragraph 1 of Article 3'f.Others think that Paragraph 2 of Article 31 can
be applicablé’

Some commentators suggest that the Commentariedbenagvered
by Paragraph 3 of Article 3F;some others take the position that they are
covered by Paragraph*®so they can express “special meanin.Still
other commentators think that the Commentariesagyeeparatory work to
a tax treaty which use is permitted in order teiptet it under Article 32°
In this way the Commentaries are considered, acuprab Article 32, a
supplementary means of interpretation that candeel either to confirm a
meaning resulting from the application of Articl& ®r to interpret the
meaning of some words according to Article 31 wihénambiguous’

It should be noted that Article 32 of the Viennan€ention does not
provide an accurate definition of supplementary msea interpretation, but
only specifies that supplementary means of intéaficn can be “travaux

préparatoires et [..] circonstances dans lesquielleaité a été concluw?

6 See, KAUS VOGEL, supra note 20; RIMER EKKEHART, INTERPRETATION OFTAX TREATIES
(1999).

*" See, Kees van Raadhterpretatie van Belastingverdraged7 MAANDBLAD BELASTING
BESCHOUWIGEN49 (1978).

“8 Richard Vann nterpretation of Treaties in New Holland, i TAX GLOBALIST: ESSAYS IN
HONOUR OFMAARTEN J.ELLIS (2005).

49 See Hugh AultThe Role of the OECD Commentaries in the Interpi@taof Tax Treaties, in
ESSAYS ONINTERNATIONAL TAXATION IN HONOR OFSIDNEY |. ROBERTS (H.H. Alpert and K. van
Raad eds., 1993).

0 See, David OliverEmployees and Double Taxation AgreemeBits TAX REV. 529(1995).

! See MCHAEL EDWARDES-KER, TAX TREATY INTERPRETATION THE INTERNATIONAL TAX
TREATIES SERVICE(1994).

*2 The original French words give better the intririsiea of the law.
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However, the Commentaries often not only provide itieaning of single
term, but are much more extensive than what cancdesidered the
explanation of a term.

Either OECD Council or the Committee on Fiscal ABa(CFA)
have stated that the Commentaries are not legatdirlg, and also
Paragraph 29 of the Introduction to the OECD Contargrdeclares “...the
Commentaries...can....be of great assistance in thdicappn and
interpretation of the conventions and, in particuia the settlement of any
disputes....... Commentaries....are of special importanoe the
development of international fiscal law.”

The OECD Council adopted on October 23, 1997 a
Recommendation in which it recommended to the Guwents of Member
countries “that their tax administrations followetlCommentaries on the
Articles of the model tax convention, as modifiednfi time-to-time, when
applying and interpreting the provisions of theuldieral tax conventions
that are based on these Articles.”

The most common opinion is that the Commentaries‘'soft law,”
which means that they are non-binding written unsgents and they do not
have a specific role in the international law, they provide to the member
countries only a possible way to interpret thettaaties.

As a consequence, it can be inferred that the Conaries cannot be
considered a basis to establish that the parties @ix treaty wanted to
attribute to some undefined words special meanunger Article 31(4).

The ltalian Supreme Codrthas held that the OECD model is not
binding in the interpretation of a tax treaty lamdaherefore, in Italy, some
commentator$ think that this statement of the Court could béerded

also to the Commentaries.

3 See Italian Supreme Court (Corte di Cassaziorsje mo. 112, 2000, in Boll.Trib. 2000, at
1026.

* See G. Bizioli,Tax Treaty Interpretation in Italy, iTAX TREATY INTERPRETATION (Michael
Lang ed., 2001).
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Some commentators suggéghat when a tax treaty is between two
member countries of the OECD, the Commentaries beagn agreement
relating to the treaty and made between the samie# connection with
the conclusion of the treaty, so it can be refett@d”aragraph 2(a) of
Article 31 of the Vienna Convention.

Therefore, while according to the Vienna Conventi@ommentaries
Articles 31-32 do not constitute a complete statgnud all interpretive

rules of tax treaties, on the other hand, the OE@DCommentaries, as
they existed at the time when the tax treaty basedn OECD/UN model
was negotiated, are clearly very good aids to wstded the meaning of
particular provisions included in the tax treaty.

That is truer when the parties negotiating a taatyr are members of
OECD/UN. As a consequence it can be inferred, seabe of evidence of
to the contrary, that they wanted to adopt therjpregation provided by the
Commentaries that were current at the time of tgotiation.

It is also clear that any interpretation of taxatseprovided by the
OECD/UN Commentaries will not be applied if the oegting parties
stated otherwise in a protocol to the particulaeaty or if there are some
different elements on which it can conclude foritiedent desire of the
parties.

About later Commentaries, that are not currenthat time of the

concluding treaty, the question often has ariseio aghether Commentaries

°> See AITHONY AUST, MODERNTREATY LAW AND PRACTICE (2000).

*® In FEDERAL INCOME TAX PROJECT INTERNATIONAL ASPECTS OFUNITED STATES TAXATION I
PROPOSALS OF THEAMERICAN LAW INSTITUTE ON UNITED STATES INCOME TAX TREATIES 54
(1992) we can read “the OECD Model Treaty and tbheompanying Commentary are the
benchmarks against which income tax treaties betwieseloped countries are negotiated. Many
treaties, including most U.S. treaties, incorpotatgyuage of the OECD Model Treaty or, in some
cases, deliberately modify it for specified reasihile the OECD materials undoubtedly do not
rise to the level of customary international latey occupy a unique position in the hierarchy of
international tax materials. In practice both adstiators and tax advisors automatically consult
these materials when attempting to understand teaning of treaty provisions. It would be
wholly unrealistic, at least in the absence of mjrevidence to the contrary, to think that treaty
negotiators who adopted language derived from tReCID text were not familiar with and
therefore did not knowingly accept the common meguof that language as agreed among the
OECD member countries.”
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which have been added or changed since the negotigtocess was
completed have the same role in the interpretioeqss.

The difficulty arises when the subsequent Commgrfilis a gap in
the existing Commentary by covering matters novipresly mentioned at
all, or it amplifies the existing Commentary by adpnew examples or
arguments to what is already there, or it recordstwstates have been
doing in practice, or it contradicts the existingn@nentary.

According to thesection38 of the Statute of the International Court
of Justice, the value of the aforementioned Comaresg will depend on
the opinion of the Court that will establish if t®mmentaries provide a
reasonable interpretation of the particular pr@nsncluded in a treaty.

Some authors sugg@Sthat the subsequent Commentary generally
can be taken into account under Article 31 Pardgrd@) or (b) of the
Vienna Convention in interpreting pre-existing teeaties.

Other author¥ are of the view that later Commentaries should not
affect interpretation of already concluded treaties

Others® moreover, think that the subsequent Commentaryocén
clarify the meaning of concluding treaties; so,this case, it has a very
great weight even though it is later in time.

In our view, the later Commentaries are not parttled “legal
context” of the treaty according to Articles 31 aB@ of the Vienna
Convention and it can be supposed that they havéeen in the minds of
the treaty negotiators at the time of negotiatibra dax treaty; there is no
evidence about the intention of the negotiatingntoes to interpret the
words included in the convention according to thmgestions of the

Commentaries later in time.

> M. Waters,The Relevance of the OECD Commentaries in thepretation of Tax Treaties, in
PRAXIS DES INTERNATIONALEN STEUERRECHTS FESTSCHRIFT FURHELMUT LOUKOTA (Michael
Lang and Heinz Jirousek eds., 2005).

°8 See Michael Land,ater Commentaries of the OECD Committee on Fisétlirs, Not to Affect
the Interpretation of Previously Concluded Tax Ties 25INTERTAX 7 (1997).

%9 See KAUS VOGEL supranote 20.
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As a consequence, in our view the later Commerstaoeld be considered
only if they help to better understand some terrhshe treaty that are
already almost clear in their meaning, but if tsequent Commentary
fills a gap in the existing Commentary, or if it pifies the existing

Commentary, or if it contradicts the existing Conmtaey, then it should

not have any consideration.

Thinking differently, | would attribute to the cdaoded treaty a meaning
that the parties of the agreement could not havetedato give at the time
of the conclusion.

The problem of the later Commentaries introducexhesr important
iIssue about the interpretive process of the tageagents. In fact there are
two methods of interpreting meanings of legislatiggms “the static
approach” and “the ambulatory approach.”

Static interpretation means that only the meariag the term has at
the time that the tax treaty was entered into feteauld be considered.

According to the ambulatory interpretation, thentetakes on the
meaning that it has been amended from time to time.

In our view, the ambulatory method must be preterecause it
allows that the tax agreement accommodates chahgesappen in the
countries involved in the agreement without thedneerenegotiate the tax
treaty.

Moreover, the ambulatory method prevails accordingthe rules of
interpretation contained in Articles 31-33 of theevha Convention, even
though it must be clear that the parties of a yreathinot to amend their tax
agreements by the use of the ambulatory interpoetathus avoiding, in
this way, to renegotiate the tax agreements.

By analysis of Article 31-33 of Vienna Conventi@nd by analysis
of OECD/UN Commentaries, it can be inferred that thtention of the

parties is very important in the interpretive prexe international law.
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This intention must be inferred from the text of theaty itself and it is not
to be derived from any subjective determinationyadi as the intention of
the parties must be objective, not subjective.

To better understand the intention of the parte@® can use the

interpretation principles of “logic and good sense’ “guides to assist in

appreciating the meaning which the parties may hasesnded to attach to
the expressions that they have employed in therdent’™

Moreover, the OECD model and most treaties haveexpress
provision that the competent authorities of theatiafjng countries can
resolve by “interpretive mutual agreement” doulastdy the interpretation
or application of the treaty.
Those competent authorities may also consult tegdtr the elimination
of double taxation in cases not provided for in titeaty (legislative mutual
agreements).

It is common opinion that the mutual agreementiswéhin Article
31, Paragraph 3(a), of the Vienna Convention aedg thay have binding
effect, such as they must be considered in thepratative process of the
treaty.

| have clarified that the Commentaries can be ctamed means of
“soft law,” so they are non-binding. Now | shouldkamyself if they, in
fact, generate a binding obligation in internatiolaav, either on the basis
that they have become recognized as customarydam the basis of good
faith.

At this point of the discussion, | should ask m¥gein the case that

Commentaries, in fact, create a binding obligatromternational law, they

¢ paragraph 4 of the Vienna Convention Commentaciesrticles 31 and 32. In paragraphs 11

and 12 of the Vienna Convention Commentaries tackt 31 and 32 we can read “[Article 31] is

based on the view that the text must be presumbd the authentic expression of the intentions of
the parities, and that, in consequence, the stapaint of interpretation is the elucidation of the

meaning of the text, not an investigation ad initito the intentions of the parties ..... the parties
are presumed to have the intention which appears the ordinary meaning of the terms used by
them.”
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become part of domestic law, and if they may bdieg@s binding rules by
domestic courts in tax cases.

The Commentaries do not have the necessary requestse
considered customary law (repetictio facti e opinios sive necessitatis);
in fact, they change constantly and they fail tesbpported by the requisite
“opinio iuris.”

Neither, according to the principle of good faittan they be
considered binding, in fact, that principle canrmt itself create, in
international law, legally binding obligations.

Therefore, Commentaries cannot themselves be amesicbinding, but |
agree with that opinion according to wHitthey become binding when the
parties of tax treaties clearly want to attribute Some words in the
convention a special meaning according to the pnétation included in the
Commentaries.

| mean that a clear reference given by the conetudiountries to the
interpretative rules included in the Commentargesufficient to make them
binding, with any legal consequences.

In case that they can be considered in fact bindimg rules to transform
the provisions of the Commentaries in domestic lsavas to give them a
domestic legal status, are very different betwemmtries.

For example, in the United States of America iréonal law is
considered to be part of the internal law withobe tneed for any
Congressional or Presidential action. The Court aglply it directly, as
such as the customary international law, if thernmational law does not
conflict with domestic law and with the Constitutio

In Italy the process of incorporation of internatb legal acta into
domestic law may happen following one of two diéferr procedures called

the ordinary procedure and the special one.

®1 See MCHAEL EDWARDES-KER, supranote 51.
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As the ordinary method, all text of the internadbract is exactly
incorporated in the national law, so that the maérlaw uses the same
words as the international law. In this way, théeinational law is
transformed into internal law.

As the special procedure, the incorporation of thiernational
source into the Italian legislative system happaesely by reference.

Because of the Constitutional provision, the custgmnternational
law enters directly into the internal legal systesthout any further act of
implementatiorf? they automatically become part of Italian law.

According to the classic theory of interpretatiovhen tax treaties
become parties of the legal domestic system, thest tme interpreted only
by the internal interpretive rules of the country.

To conclude our issue about the interpretation aof treaties, it

should be emphasized that some problems of quatific may arise when a
Convention uses terms that are part of, at the same, either the
international law or the internal law.
Sometimes, tax income treaty solves this problemqedlification by
explaining the special meaning of these terms. thero cases, tax
convention relates to the internal law of one oé ttwo concluding
countries.

Finally, some commentatdfsuggest three different solutions:

1) qualification undetex fori, means that each Concluding Country
gives to the terms meaning that they have in iteekiic law. This method
has the advantage that the domestic courts knomtéenal law better than
the international law, but with this method somehbems may arise
because each Concluding State might apply the ctiovedifferently. As a

consequence, new situations of double impositiaidcbe created,;

62 Article 10(1) of the ltalian Constitution states “the ltaliangd system conforms to the
generally recognised principles of international ldlordinamento giuridico italiano si conforma
alle norme del diritto internazionale generalmeitenosciute).”

%3 Seee.g, KLAUS VOGEL, supranote 20.
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2) qualification undetex of the country source, according to which
all parties of the tax treaty decide to give to tdwens the meaning that they
have in the legal system of the source countrys Tiethod allows giving a
uniqgue meaning to the terms in the convention, dmuild facilitate the
Concluded Countries by giving to the treaty’s terime widest meaning.
That unfair effect is not in line with the purpasiethe tax conventions that
try to equally divide the tax sovereignty betwelea parties of the treaty;

3) independent qualification, means that all partéthe tax income
agreement try to give to the terms of the treaspla meaning according to
the entire context. This method allows one intdgiren of the terms so
that the courts of the Concluded Countries candaeici the same way.

A possible solution is provided by the OECD modheticle 3(2), in fact,
states “as regards the application of the Conven#b any time by a
Contracting State, any term not defined thereirll,sbaless the context
otherwise requires, have the meaning that it habadttime under the law
of that State for the purposes of the taxes to lwthe Convention applies,
any meaning under the applicable tax laws of thateSprevailing over a
meaning given to the term under other laws of 8tate.”

The application of Article 3 of the OECD model laimed by Italian
Supreme Court, according to which “la tesi progattialla ricorrente, che
si basa essenzialmente sull'applicazione di regépretative contenute
nella Convenzione di Vienna sul diritto dei traftabn considera le speciali
regole interpretative dettate dalla ConvenziondiaHd.S.A. contro le
doppie imposizioni del 1984. La Convenzione non tieoe una
definizione, né del diritto d'autore, né degli fialtasi", secondo la
previsione dell'art. 12., par. 2, lett. ¢). Si powngindi, un problema di
gualificazione, per la cui risoluzione l'art. 3,rp&, della Convenzione
dispone che: "Ai fini dell'applicazione della prete Convenzione da parte
di uno Stato contraente, le espressioni ivi nonngefhanno il significato

che ad esse ¢ attribuito dalla legislazione diodgtato relativa alle imposte
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cui si applica la presente Convenzione, a mendladontesto non richieda
una diversa interpretazione”. Si tratta di una l@gdefinita come "general
renvoi clause”, ripresa dalla corrispondente noifad. 3, par. 2) del
modello O.C.S.E. di Convenzione contro la doppiapasizione,

costantemente ripetuta nei vari testi succeduéstempo. E' quindi chiaro
che la definizione di diritto d'autore deve essemvenuta, ai fini

dell'applicazione della norma convenzionale, neliitamento dello Stato

della fonte.®

2.6 Relationship between income tax treaties and Eopean law
with particular attention to the point of view of the European
Court of Justice.

The European Union (EU) is an economic and politicaon of 27
independent member states. It was formed on Jarfiyait@58 when the
founding countries signed the Treaty of Rome.

The importance of EU has been increasing over tiasehas its
competencies.

The European Court of Justice is the highest coutbhe European
Union, and it is tasked with interpreting EU lawdaansuring its equal
application across all EU member states.

In particular, the European Court of Justice muevtidle the official
interpretation of the European treaties and albgean legal sources.

In the “Treaty on the Functioning of the Europeanidd,” only

Article 28,65 and Articles 110-11% are concerned with the taxation matter,

® |talian Supreme Court (Corte di Cassazione), nas€1220, 2006.

% Article 28 “the Union shall comprise a customs union whichllstover all trade in goods and
which shall involve the prohibition between Memlf&tates of customs duties on imports and
exports and of all charges having equivalent effeetl the adoption of a common customs tariff in
their relations with third countries.”

% Article 110 “no Member State shall impose, directly or inditlgcon the products of other
Member States any internal taxation of any kinéxness of that imposed directly or indirectly on
similar domestic products. Furthermore, no Memb@teSshall impose on the products of other
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and their purpose is mainly to guarantee the fandédmental freedoms of
the European Union, which means the free movemémjoods, capital,

services and people.

Thus, those Articles exist to avoid limitations fair and effective

competition in the Internal Market within EU’s meariStates.

It can be inferred from these dispositions that thgopean Union’s

member countries have retained their exclusive reayety in the tax

policy, even though the competencies of EuropeaunrtCaf Justice have
broadened over time.

VAT is the only tax that is harmonized so far, whdther taxes are
still under the legal control of member countrieganing that theoretically
the European Court of Justice cannot state anytabaut how European
member states regulate their direct income tikes.

Even if European countries retain their tax sovgmsi, they are
members of the European Union and so must respedbur fundamental

freedoms and the Internal Mark&tas a consequence, some problems in

Member States any internal taxation of such a eafg to afford indirect protection to other
products”; Article 111: “Where products are exported to the territoryaafy Member State, any
repayment of internal taxation shall not exceed itfternal taxation imposed on them whether
directly or indirectly;”Article 112 “in the case of charges other than turnover tagesise duties
and other forms of indirect taxation, remissionsl aepayments in respect of exports to other
Member States may not be granted and countervailiagges in respect of imports from Member
States may not be imposed unless the measuresyqaated have been previously approved for a
limited period by the Council on a proposal frone tGommission;”Article 113 “the Council
shall, acting unanimously in accordance with a mbédegislative procedure and after consulting
the European Parliament and the Economic and S&@uahmittee, adopt provisions for the
harmonisation of legislation concerning turnovetets excise duties and other forms of indirect
taxation to the extent that such harmonisationeisessary to ensure the establishment and the
functioning of the internal market and to avoidtaiiion of competition.”

%7 See Pietro Adonnindl, principio di non discriminazione nei rapportiittari tra paesi membri
secondo le norme Cee e la giurisprudenza dellaecdrtGiustizia delle comunitd,(l) Riv. DIR.

FIN. 63 (1993); FABRIZIO AMATUCCI, IL PRINCIPIO DI NON DISCRIMINAZIONE FISCALE(1998) G.
Bizioli, Il rapporto tra liberta di stabilimento e principi@i non discriminazione in materia
fiscale: un’applicazione del recente caso Impe@alemical Industries4(lll) DIR. PRAT. TRIB. 313
(1999); Pasquale PistondJguaglianza, discriminazione a rovescio e normatasmtiabuso in
ambito comunitario,4(lll) DIR. PRAT. TRIB. 581 (1998); PASQUALE PISTONE, THE IMPACT OF
COMMUNITY LAW ON TAX TREATIES-|SSUES ANDSOLUTIONS (2004).

% See on the topic case C-250/95, Futura PartioipstiSA, Singer & Administration des
contributions, Court of Justice of the Europeanddni“according to settled case-law, although
direct taxation falls within the competence of tdlember States, the latter must none the less
exercise that competence consistently with Commguait and therefore avoid any overt or covert
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coordination between the internal tax policy and tBuropean law can
arise.

The situation becomes more complicated if | considat the power
to sign international tax treaties is under thelwsige control of the
States”? as | have already written, but it is possible thaine dispositions
of a treaty are in conflict with the European 1&w.

In those cases, the intervention of the EuropeamrtCof Justice is
legitimate because there could be a risk of uneguylication of the
European law within all EU member states.

The most recent opinion of the European Court sfide is that the
EU’'s member states cannot provide any justificatiorrestrict the four
fundamental freedoms, except regarding the cohereftheir internal tax
system or for the avoidance of fiscal evasion.

On this topic, an important sentence has been praew in the
famous cas€-204/90, Hans-Martin Bachmann and Belgian StateCourt

of Justice of the European Union, on the interpictaof Articles 48, 59,

discrimination on grounds of nationality (Case &8 Schumacker [1995] ECR [-225,
paragraphs 21 and 26; Case C-80/94 Wielockx [1®3E5R 1-2493, paragraph 16; and Case C-
107/94 Asscher [1996] ECR 1-3089, paragraph 36).”

% See,e.g, on the topic, case C-524/04, Test Claimants & Thin Cap Group Litigationv.
Commissioners of Inland Revenue, Court of Justicthe European Union, “it must be pointed
out in that regard that, in the absence of anyyimgf or harmonising Community measures,
Member States retain the power to define, by treatynilaterally, the criteria for allocating their
powers of taxation, particularly with a view torelhating double taxation (Case C-336/96 Gilly
[1998] ECR 1-2793, paragraphs 24 and 30; Case @478 [2006] ECR I-0000, paragraph 44;
and Case C-513/04 Kerckhaert and Morres [2006] EOBOO, paragraphs 22 and 23). In that
context, it is for the Member States to take thesnees necessary to prevent double taxation by
applying, in particular, the apportionment critefgiowed in international tax practice, including
the model conventions drawn up by the OECD (seeth&b effect, Gilly, paragraph 31; N,
paragraph 45; and Kerckhaert and Morres, paragéf)h......... Moreover, even if, in some
cases, the application of the provisions at issughe main proceedings did no more than
implement criteria laid down in DTCs, the fact rénsathat, in exercising the powers of taxation
allocated under them, the Member States are obtig@dmply with the rules of Community law
(see, to that effect, Saint-Gobain ZN, paragraghsarid 59, and Case C-385/00 De Groot [2002]
ECR 1-11819, paragraph 94) and, more particuldly,freedom of establishment which Article 43
EC guarantees.”

" See, on the topic, RIVEN S. AvI-YOHAN, JAMES R. HINES JR. & M. LANG, COMPARATIVE
FiscAL FEDERALISM (2007);L.W. GORMLEY, EU TAXATION LAwW (2005);M. HELMINEN, EU TAX
LAW — DIRECT TAXATION (2009);M. LANG, J. SCHUCH & C. STARINGER, TAX TREATY LAW AND
ECLAW (2007); M. LANG & P.PISTONE(eds.),THE EU AND THIRD COUNTRIES-DIRECT TAXATION
(2007); BEN J.M. TERRA & PETER J. WATTEL, EUROPEAN TAX LAw (5th ed. 2008)DENNIS
WEBER, TAX AVOIDANCE AND THE EC TREATY FREEDOMS(2005).
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67 and 106 of the EEC Treaty, in which the Coud $iated “to be obliged
to terminate a contract concluded with an insur@seld in one Member
State, in order to be eligible for a tax deductmovided for in another
Member State, in circumstances where the persocecoed considers the
continuation of such a contract to be in his indeeconstitutes, by reason
of the arrangements and expense involved, a reésirion his freedom of
movement....Whilst in the absence of Community harzaiion measures
Member States are able, with a view to ensuring phatection, as
consumers, of insured persons and policy-holderspdake the conclusion
of certain insurance contracts conditional uponitisairer being officially
approved, no such public interest may be invoked gsound for refusing
to recognize the existence of insurance contramteladed with insurers
established in another Member State at the timenwine policy-holder was
resident there.....It is to be noted that provisisaush as those contained in
the Belgian legislation at issue constitute a retgtn on freedom to provide
services. Provisions requiring an insurer to baldisthed in a Member
State as a condition of the eligibility of insurpdrsons to benefit from
certain tax deductions in that State operate terdbbse seeking insurance
from approaching insurers established in anothemb State, and thus
constitute a restriction of the latter's freedonptovide services. However,
as the Court has previously held (see the judgnmenCommission v
Germany, referred to above, paragraph 52), the inagent of an
establishment is compatible with Article 59 of theeaty where it
constitutes a condition which is indispensablehte &chievement of the
public-interest objective pursued...... Consequentlye thnswer to the
question submitted by the national court is thagislation of a Member
State which makes the deductibility of sickness analidity insurance
contributions and pensions and life assurance iboivns conditional on
those contributions being paid in that State isr@oy to Articles 48 and 59
of the Treaty. However, that condition may be fiesti by the need to
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preserve the cohesion of the applicable tax sys&mh legislation is not
contrary to Articles 67 and 106 of the EEC Treaty.”

On the same topic, the sentences claimed by Céulistice of the
European Union in the important following cases ninesmentioned:

1) C-264/96, Imperial Chemical Industries plc (ICl) & Kenneth
Hall Colmer (Her Majesty's Inspector of Taxes) in which the Court has
written “although direct taxation is a matter fleetMember States, they
must nevertheless exercise their direct taxatiowepe consistently with
Community law (see Case C-279/93 Schumacker [1996R 1-225,
paragraph 21; Case C-80/94 Wielockx [1995] ECR 934paragraph 16;
Case C-107/94 Asscher [1996] ECR 1-3089, paragipmhand Case C-
250/95 Futura Participations and Singer [1997] ECRI71, paragraph
19).iiiiinn. It is true that in the past the Court hasepted that the need
to maintain the cohesion of tax systems could, drtain circumstances,
provide sufficient justification for maintaininglas restricting fundamental
freedoms (see, to this effect, Case C-204/90 Baannj1992] ECR [-249
and Case C-300/90 Commission v Belgium [1992] ECRO08S).
Nevertheless, in the cases cited, there was atdimdc between the
deductibility of contributions from taxable incoraad the taxation of sums
payable by insurers under old-age and life asseragoticies, and that link
had to be maintained in order to preserve the cohes the tax system in
question. In the present case, there is no sudttdimk between the
consortium relief granted for losses incurred byesident subsidiary and
the taxation of profits made by non-resident subsies;”

2) joined cases C-397/98 and C-410/98, MetallgesellafthLtd
and Others (C-397/98), Hoechst AG, Hoechst UK LtdQ-410/98) &
Commissioners of Inland Revenue, H.M. Attorney Genal, in which
the Court has stated again “it should be remembé#ratj according to
settled case-law, although direct taxation fallshwi their competence,

Member States must none the less exercise thatetenge consistently
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with  Community law and avoid any discrimination ayrounds of
nationality (Case C-80/94 Wielockx [1995] ECR I[-34Qaragraph 16,
Case C-107/94 Asscher [1996] ECR 1-3089, paragBfphCase C-311/97
Royal Bank of Scotland [1999] ECR 1-2651, paragrd$h and Case C-
251/98 Baars [2000] ECR 1-2787, paragraph 17)..........The Court of
Justice has, it is true, held that the need togsefel the cohesion of a tax
system may justify rules that are liable to restfimdamental freedoms
(Case C-204/90 Bachmann [1992] ECR 1-249 and Casg00790
Commission v Belgium [1992] ECR 1-305);”

3) C-9/02, Hughes de Lasteyrie du Saillant and Ministe de
I'Economie, des Finances et de I'Industriein which the Court has
claimed “moreover, the prohibition on Member Statestablishing
restrictions on the freedom of establishment ajgdies to tax provisions.
According to consistent case-law, even if, in therent state of Community
law, direct taxation does not as such fall withime tscope of the
Community’s jurisdiction, Member States must neveldss exercise their
retained powers in compliance with Community lawag€ C-279/93
Schumacker [1995] ECR 1-225, paragraph 21; ICecihbove, paragraph
19; Case C-436/00 X and Y [2002] ECR 1-10829, paaply 32)............
It should be noted, secondly, that a measure wisidlable to hinder the
freedom of establishment laid down by Article 52tbé Treaty can be
allowed only if it pursues a legitimate objectiventpatible with the Treaty
and is justified by imperative reasons in the pulnhterest. It is further
necessary, in such a case, that its applicationt raasappropriate to
ensuring the attainment of the objective thus peolsand must not go
beyond what is necessary to attain it (see Futaréidipations and Singer,
paragraph 26, and the case-law cited therein, aaddXY, paragraph 49);”

4) C-446/03, Marks & Spencer plc v. David Halsey-Her
Majesty’s Inspector of Taxes in sentence of which it can be read “in that

regard, it must be borne in mind that, accordingséttled case-law,
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although direct taxation falls within their compate, Member States must
none the less exercise that competence consisterttyCommunity law
(see, in particular, Joined Cases C-397/98 and(Z981Metallgesellschaft
and Others [2001] ECR 1-1727, paragraph 37 and ctme-law cited).
Freedom of establishment, which Article 43 EC gsatt Community
nationals and which includes the right to take nd gursue activities as
self-employed persons and to set up and managetakitgs, under the
conditions laid down for its own nationals by tlaevlof the Member State
where such establishment is effected, entailscao@ance with Article 48
EC, for companies or firms formed in accordancénthie law of a Member
State and having their registered office, centdmhiaistration or principal
place of business within the European Communitg, rilght to exercise
their activity in the Member State concerned thfoagsubsidiary, a branch
or an agency (see, in particular, Case C-307/97t Sabbain ZN [1999]
ECR 1-6161, paragraph 35). Even though, accordintheir wording, the
provisions concerning freedom of establishment directed to ensuring
that foreign nationals and companies are treatégeitnost Member State in
the same way as nationals of that State, theypatsdabit the Member State
of origin from hindering the establishment in amstMember State of one
of its nationals or of a company incorporated untetegislation (see, in
particular, ICI, cited above, paragraph 21)........... clow restriction is
permissible only if it pursues a legitimate objeeticompatible with the
Treaty and is justified by imperative reasons ia phublic interest. It is
further necessary, in such a case, that its apjolicédbe appropriate to
ensuring the attainment of the objective thus peolsand not go beyond
what is necessary to attain it (see, to that eff€ase C-250/95 Futura
Participations and Singer [1997] ECR [1-2471, paapbr26, and Case C-
9/02 De Lasteyrie du Saillant [2004] ECR 1-2409, rggmaph
49)....ciinn, None the less, the Court must ascertairether the
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restrictive measure goes beyond what is neceseaajtdin the objectives
pursued;”

5) C-196/04, Cadbury Schweppes plc, Cadbury Schweppes
Overseas Ltd v. Commissioners of Inland Revenuén which the Court
has said “according to settled case-law, althouggcttaxation falls within
their competence, Member States must none the ds®scise that
competence consistently with Community law (Casg&lC/O7 Royal Bank
of Scotland [1999] ECR 1-2651, paragraph 19; Casgl®/02 Manninen
[2004] ECR 1-7477, paragraph 19; and Case C-4464@8s & Spencer
[2005] ECR 1-10837, paragraph 29)................. Even thguaccording
to their wording, the provisions of the Treaty cemtng freedom of
establishment are directed to ensuring that foremfionals and companies
are treated in the host Member State in the sameasanationals of that
State, they also prohibit the Member State of arifyjom hindering the
establishment in another Member State of one oin#@Bonals or of a
company incorporated under its legislation (seejpamticular, Case C-
264/96 ICI [1998] ECR 1-4695, paragraph 21, and Wda& Spencer,
paragraph 31)............. Such a restriction is permissibhly if it is
justified by overriding reasons of public interdstis further necessary, in
such a case, that its application be appropriagnsuring the attainment of
the objective thus pursued and not go beyond vhaecessary to attain it
(Case C-250/95 Futura Participations and Singe®LECR 1-2471,
paragraph 26; Case C-9/02 De Lasteyrie du Sai[2®d4] ECR 1-2409,
paragraph 49; and Marks & Spencer, paragraph 35);”

[ on the other hand, a national measure rdstgcfreedom of establishment may be

justified where it specifically relates to whollytificial arrangements aimed at circumventing the
application of the legislation of the Member Statecerned (see to that effect ICI, paragraph 26;
Case C-324/00 Lankhorst-Hohorst [2002] ECR |-117agraph 37; De Lasteyrie du Saillant,
paragraph 50; and Marks & Spencer, paragraph 57)......... It follows that, in order for a
restriction on the freedom of establishment toustified on the ground of prevention of abusive
practices, the specific objective of such a retstnic must be to prevent conduct involving the
creation of wholly artificial arrangements which dot reflect economic reality, with a view to
escaping the tax normally due on the profits gdedrdy activities carried out on national
territory............ In order to find that there is such arrangement there must be, in addition to a
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6) C-524/04, Test Claimants in the Thin Cap Group Litgation v.
Commissioners of Inland Revenugin the sentence of which is stated “in
that respect, it should be pointed out that, inageaphs 28 and 21
respectively of the judgments in Case C-204/90 Bwuin [1992] ECR I-
249 and Case C-300/90 Commission v Belgium [1992RH-305, the
Court recognised that the need to maintain thestohef a tax system can
justify a restriction on the exercise of the fundsmal freedoms guaranteed
by the Treaty. However, for an argument based @ sujustification to
succeed, a direct link must be established betwbentax advantage
concerned and the offsetting of that advantage pgracular tax levy (see,
to that effect, Case C-484/93 Svensson and Gustay$995] ECR 1-3955,
paragraph 18; Manninen, paragraph 42; and Casel@4l Keller Holding
[2006] ECR 1-2107, paragraph 40)........... It must benped out that,
according to established case-law, a national nmeasstricting freedom of
establishment may be justified where it specificédirgets wholly artificial
arrangements designed to circumvent the legislatiothe Member State
concerned (see, to that effect, Case C-264/96 10B§] ECR [-4695,
paragraph 26; Lankhorst-Hohorst, paragraph 37; Bla& Spencer,
paragraph 57; and Cadbury Schweppes and Cadbuwyepplks Overseas,
paragraph 51)............ In order for a restriction dme tfreedom of
establishment to be justified on the ground of prgn of abusive
practices, the specific objective of such a restmc must be to prevent
conduct involving the creation of wholly artificialrrangements which do
not reflect economic reality, with a view to escapthe tax normally due
on the profits generated by activities carried out national territory

(Cadbury Schweppes and Cadbury Schweppes Ovepsgagraph 55);”

subjective element consisting in the intention bban a tax advantage, objective circumstances
showing that, despite formal observance of the itiom$ laid down by Community law, the
objective pursued by freedom of establishment, etsosit in paragraphs 54 and 55 of this
judgment, has not been achieved (see, to thatte@ase C-110/99 Emsland-Starke [2000] ECR I-
11569, paragraphs 52 and 53, and Case C-255/0Zaxaind Others [2006] ECR 1-0000,
paragraphs 74 and 75)" (Cadbury Schweppes plc, @adBchweppes Overseas Ltd v.
Commissioners of Inland Revenue).
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7) C-231/05 (Oy AA)’? in the sentence of which is written “it
should be noted as a preliminary observation @hatprding to consistent
case-law, whilst direct taxation falls within thenspetence of Member
States, the latter must nevertheless exercisectirapetence in a manner
consistent with Community law (see, in particulaase C-446/03 Marks &
Spencer [2005] ECR 1-10837, paragraph 29; Case96I0% Cadbury
Schweppes and Cadbury Schweppes Overseas [2006] ETI®5,
paragraph 40; and Case C-374/04 Test ClaimantdassQV of the ACT
Group Litigation [2006] ECR 1-11673, paragraph 36)........... A
restriction on the freedom of establishment is pssible only if it is
justified by overriding reasons in the public st It is further necessary,
in such a case, that its application be appropt@ensuring the attainment
of the objective in question and not go beyond wwhaiecessary to attain it
(Marks & Spencer, paragraph 35; Cadbury Schweppes @adbury
Schweppes Overseas, paragraph 47; and Test Clainmatihe Thin Cap
Group Litigation, paragraph 64).”

It must be pointed out that the aforementioned saséer to some
discriminations that could be practised betweerdests and non residents
(i.,e. direct discrimination), as well as some lmtiibns of the four

fundamental freedoms of the European Union.

[ as is apparent from paragraph 51 of the judgtrin Marks & Spencer, the need to

safeguard the balanced allocation of the powemngose taxes between the Member States was
accepted by the Court in conjunction with two otgesunds of justification, based on the risks of
the double use of losses and of tax avoidancedlseeCase C-347/04 Rewe Zentralfinanz [2007]
ECR 1-0000, paragraph 41). It should also be rengetbthat, in the absence of any unifying or
harmonising Community measures, Member Statesnrdteé power to define, by treaty or
unilaterally, the criteria for allocating their perg of taxation (Case C-336/96 Gilly [1998] ECR
I-2793, paragraphs 24 and 30; Case C-470/04 N [2BGR 1-7409, paragraph 44; Case C-513/04
Kerkhaert and Morres [2006] ECR 1-10967, paragraihand 23; and Test Claimants in the Thin
Cap Group Litigation, paragraph 49). Concerningtfithe need to safeguard a balanced allocation
of the power to tax between Member States, it shbalpointed out that that need cannot justify a
Member State systematically refusing to grant aadxantage to a resident subsidiary, on the
ground that the income of the parent company, lgpitsnestablishment in another Member State,
is not capable of being taxed in the first Membtaté (see, to that effect, Rewe Zentralfinanz,
paragraph 43). That element of justification may dllewed, however, where the system in
question is designed to prevent conduct capabjeopfardising the right of the Member States to
exercise their taxing powers in relation to acidgt carried on in their territory (Rewe
Zentralfinanz, paragraph 42)" (Oy AA).
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Moreover, it is possible that a European countrserees special
treatment for the residents of another country lné £U under the
dispositions of a tax treaty with this country, ahdt these advantages are
not extended to the residents of other countriealmee of the conventional
nature of tax agreements (i.e. horizontal disaration).

Also on this topic (horizontal discrimination), & mention some
important sentences stated by the European Courflustice in the
following cases:

1) C-270/83, Avoir Fiscal This case has arisen from some
dispositions of the French “Code General des Inipgbit provide that the
benefit of the shareholders’ tax credit is grarmtety to persons who have
their habitual residence or registered office iarfée, or to persons resident
in the territory of states which have concludedhledaxation agreements
with France. These dispositions can discriminatmes@eople who come
from a country that has not concluded any tax yreath France.

Reading this sentence it can be inferred that Wrts2 of the EU
Treaty embodies one of the fundamental principfesh® community. It is
intended to ensure that all nationals of membetestavho establish
themselves in another member state for the purpbgeirsuing activities
there as self-employed persons, even if that eshkabént is only
secondary, receive the same treatment as natimiatbat state. As a
consequence, the article prohibits any discrimamation grounds of
nationality resulting from the legislation of theember state, even if only
of a limited nature, as this would mean a resbiction freedom of
establishment. It is possible that a distinctiosdzhon the location of the
registered office of a company or the place ofdesce of a natural person
may, under certain conditions, be justified in agaasuch as Tax law.

However, if the tax rules of a member state planetlte same
footing for the purpose of taxing profit, insurancempanies whose

registered office is on the national territory, &ell as branches and
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agencies (of companies whose registered officérieaal) that are situated
on its territory, those rules cannot, without gginse to discrimination,

treat them differently in regard to the grant da&-related advantage, (e.g.
for shareholders’ tax credits). By treating the fiwoms of establishment in
the same way for the purpose of taxing their prafie legislature of that
member state has in fact admitted that there isoljective difference

between their positions in regard to the detailatks and conditions

relating to that taxation which could justify diféat treatment.

The second sentence of the first paragraph of laré2 of the EU
Treaty expressly leaves traders free to chooseaypeopriate legal form in
which to pursue their activities in another memdtate and this freedom of
choice must not be limited by discriminatory taxyisions; consequently,
discrimination in regard to taxation practised irm@mber state against
branches and agencies of insurance companies hidndingegistered office
in another member state, cannot be justified ongiieeind that they can
escape any discrimination by choosing to set wgoaidiary.

The fact that the laws of the member states onocatipn tax have not
been harmonized cannot justify discrimination pesct in a member state
against branches and agencies of insurance conspdraging their

registered office in another member state. Althotigis true that in the

absence of such harmonization, a company’s taxiposiepends on the
national law applied to it, Article 52 of the trggbrohibits the member
states from laying down in their laws conditions fiee pursuit of activities

by persons exercising their right of establishmautich differ from those

laid down for their own nationals.

The rights conferred by Article 52 of the EU Treagre
unconditional and a member state cannot make thgists subject to the
contents of a double-taxation agreement concludigl another member

state. In particular, this Article does not pernfiese rights to be made
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subject to a condition of reciprocity imposed fbe tpurpose of obtaining
corresponding advantages in other member states;

2) C-80/94, G.H.E.J. Wielockx & Inspecteur der directe
belastingen in which is stated by the Court “accordingly,uderlaid down
by a Member State which allows its residents toudedrom their taxable
income business profits which they allocate to f@armension reserve but
denies that benefit to Community nationals lialoigoay tax who, although
resident in another Member State, receive all proat all of their income
in the first State, cannot be justified by the fdwt the periodic pension
payments subsequently drawn out of the pensionrvesky the non-
resident taxpayer are not taxed in the first Statein the State of residence
with which the first State has concluded a doubletion convention even
if, under the tax system in force in the first 8fad strict correspondence
between the deductibility of the amounts addechepension reserve and
the liability to tax of the amounts drawn out ofcennot be achieved by
generalizing the benefit. Such discrimination isréfore contrary to Article
52 of the Treaty;”

3) C-307/97, Compagnie de Saint-Gobain, Zweigniederlsisng
Deutschland, & Finanzamt Aachen-Innenstadtin which the Court has
claimed “in this regard, it must be observed fokall that, in the absence
of unifying or harmonising measures adopted in ©emmunity, in
particular under the second indent of Article 22@6he EC Treaty (now the
second indent of Article 293 EC), the Member Staggsain competent to
determine the criteria for taxation of income andaith with a view to
eliminating double taxation by means, inter aliaf iternational
agreements. In this context, the Member States aaréiberty, in the
framework of bilateral agreements concluded in ortdeprevent double
taxation, to determine the connecting factors ffigr purposes of allocating
powers of taxation as between themselves (seehisoeffect, Case C-
336/96 Gilly [1998] ECR 1-2793, paragraphs 24 aifij. 3As far as the
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exercise of the power of taxation so allocateddscerned, the Member
States nevertheless may not disregard Communigs.rdiccording to the
settled case-law of the Court, although direct tiaxais a matter for the
Member States, they must nevertheless exercise theation powers

consistently with Community law (see ICI, cited abpparagraph 19, and
the case-law cited there). In the case of a dotaxation treaty concluded
between a Member State and a non-member counéyational treatment
principle requires the Member State which is p#otyhe treaty to grant to
permanent establishments of non-resident compathes advantages
provided for by that treaty on the same conditiaaghose which apply to
resident companies. As the Advocate General pouatsn point 81 of his

Opinion, the obligations which Community law impssen the Federal
Republic of Germany do not affect in any way thossulting from its

agreements with the United States of America ardthiss Confederation.
The balance and the reciprocity of the treatiescemted by the Federal
Republic of Germany with those two countries wountmt be called into

question by a unilateral extension, on the parthef Federal Republic of
Germany, of the category of recipients in Germahyhe tax advantage
provided for by those treaties, in this case capon tax relief for

international groups, since such an extension waoldin any way affect
the rights of the non-member countries which amtigmto the treaties and

would not impose any new obligation on thef;”

" “consequently, the answer to be given to the Rigaricht must be that Articles 52 and 58 of the

Treaty preclude the exclusion of a permanent dstabkent in Germany of a company limited by
shares having its seat in another Member State &ojoyment, on the same conditions as those
applicable to companies limited by shares havimjy theat in Germany, of tax concessions taking
the form of: -an exemption from corporation tax fdividends received from companies
established in non-member countries (corporatiarredief for international groups), provided for
by a treaty for the avoidance of double taxatiomobaded with a non-member country; -the
crediting, against German corporation tax, of thgporation tax levied in a State other than the
Federal Republic of Germany on the profits of asgliary established there, provided for by
German legislation, and -an exemption from capétalfor shareholdings in companies established
in non-member countries (capital tax relief foreimational groups), also provided for by German
legislation” (Compagnie de Saint-Gobain, Zweignidaesung Deutschland, & Finanzamt
Aachen-Innenstadt).
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4) C-55/00, Elide Gottardo & Istituto nazionale dellaprevidenza
sociale in which it can be read “with regard to a cultuegreement
concluded between two Member States which resesmatlement to study
scholarships exclusively to nationals of those t8tates, the Court has
ruled that Article 7 of Regulation (EEC) No 1612/68the Council of 15
October 1968 on freedom of movement for workersiwithe Community
(OJ, English Special Edition 1968 (ll), p. 475) igbd the authorities of
those two Member States to extend the benefit eftthining bursaries
provided for by that bilateral agreement to Comrtyumiorkers established
within their territory (Case 235/87 Matteucci [198BCR 5589, paragraph
16). The Court has also ruled that if applicatioh a provision of
Community law is liable to be impeded by a measdepted pursuant to
the implementation of a bilateral agreement, evhare the agreement falls
outside the field of application of the Treaty, BvBlember State is under a
duty to facilitate application of that provisiondinto that end, to assist
every other Member State which is under an oblgatinder Community
law (Matteucci, cited above, paragraph 19). Witlgared to a bilateral
international treaty concluded between a MembeteSiad a non-member
country for the avoidance of double taxation, tlwan€ has pointed out that,
although direct taxation is a matter falling withime competence of the
Member States alone, the latter may not disregamhr@unity rules but
must exercise their powers in a manner consistetit @ommunity law.
The Court accordingly ruled that the national tmeit principle requires
the Member State that is party to such a treatygremt to permanent
establishments of companies resident in another béenState the
advantages provided for by the agreement on the samditions as those
which apply to companies resident in the MembeteStaat is party to the
treaty (see, in this connection, Case C-307/97tSadain ZN [1999] ECR
[-6161, paragraphs 57 to 59). It follows from tlwse-law that, when

giving effect to commitments assumed under intéonat agreements, be it
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an agreement between Member States or an agrebetsrgen a Member
State and one or more non-member countries, Meldtates are required,
subject to the provisions of Article 307 EC, to goynwith the obligations
that Community law imposes on them. The fact tleat-member countries,
for their part, are not obliged to comply with ar§ommunity-law
obligation is of no relevance in this respect. dildws from all of the
foregoing that, when a Member State concludes atdpdl international
convention on social security with a non-memberntguwhich provides
for account to be taken of periods of insurance mletad in that non-
member country for acquisition of entittement tal-alge benefits, the
fundamental principle of equal treatment requitest that Member State
grant nationals of other Member States the samarddges as those which
its own nationals enjoy under that convention wlés can provide
objective justification for refusing to do so.................. The answer to
the question submitted by the national court mubstdfore be that the
competent social security authorities of one MemB&te are required,
pursuant to their Community obligations under Aeti@9 EC, to take
account, for purposes of acquiring the right to-aige benefits, of periods
of insurance completed in a non-member country bgtaonal of a second
Member State in circumstances where, under iddntoaditions of
contribution, those competent authorities will tak#o account such
periods where they have been completed by natiasfatise first Member
State pursuant to a bilateral international coneantoncluded between
that Member State and the non-member country;”
5) C-376/03,D. Case This case is concerned with the condition of

Mr. D. who resides in Germany. As of 1st Januar§819.0% of his wealth
consisted of real property situated in the Netmelta while the remainder
was held in Germany. In accordance with the Nedineld Law he was
subjected to a tax treatment different than thaa oésident of Belgium in

an equivalent situation, because of Article 25(3) tbe Belgium-
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Netherlands Convention, according to which a perssident in Belgium
is entitled in the Netherlands to the allowances @ier tax benefits which
the Netherlands grants to its own residents.

In the opinion of Mr., the difference resulting fmoapplication of the
Belgium-Netherlands Convention, between his situmtand that of a
resident of Belgium in an equivalent situation, amed to discrimination
prohibited by the EU Treaty.

The European Court of Justice has answered “undeslé293 EC,
Member States are, so far as is necessary, to mmtenegotiations with
each other with a view to securing for the benefitheir nationals the
abolition of double taxation within the Communifjhe Court noted in
Case C-336/96 Gilly [1998] ECR 1-2793, at paragra@h that apart from
Convention 90/436/EEC on the elimination of douligxation in
connection with the adjustment of profits of asatail enterprises (OJ
1990 L 225, p. 10), no unifying or harmonising megagor the elimination
of double taxation had yet been adopted at Commuentel and that the
Member States had not yet concluded any multilasyavention to that
effect under Article 293 EC. In the absence of othemmunity measures
or conventions involving all the Member States, euons bilateral
conventions have been concluded between the la&terthe Court has
already pointed out, the Member States are attyiper the framework of
those conventions, to determine the connectingpfadbr the purposes of
allocating powers of taxation (see Case C-307/9it-&0obain ZN [1999]
ECR 1-6161, paragraph 57). The Court has also aeddpat a difference
in treatment between nationals of the two Contngctstates that results
from that allocation cannot constitute discriminaticontrary to Article 39
EC (see Gilly, cited above, paragraph 30). The npaoteedings do not,
however, relate to the consequences of allocatmgeps of taxation in
relation to nationals or residents of Member Stdted are party to a

convention, but are concerned with drawing a compar between the
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situation of a person resident in a State not partguch a convention and
that of a person covered by the convention. Theead a bilateral tax
convention is limited to the natural or legal p&rsaeferred to in it.
However, there are situations where the benefitsleuna bilateral
convention may be extended to a resident of a MerSkete which does
not have the status of party to that conventiore Tburt has thus held that,
in the case of a double taxation convention coredudetween a Member
State and a non-member country, the national treattiprinciple requires
the Member State which is party to the conventmmrant to permanent
establishments of non-resident companies the ber@fvided for by that
convention on the same conditions as those whighlyaf resident
companies (see Saint-Gobain ZN, cited above, papagb9). In such a
case, the non-resident taxable person having agresmh establishment in a
Member State is regarded as being in a situatianvalgnt to that of a
taxable person resident in that State..................... It ts be
remembered that, in order to avoid the same incamaeassets being taxed
in both the Netherlands and Belgium, Article 24 tbhfe Belgium-
Netherlands Convention allocates powers of taxabetween those two
Member States and Article 25(3) lays down a ruldeunwhich natural
persons resident in one of those two States aréednin the other to the
personal allowances which are granted by it tovt® residents. The fact
that those reciprocal rights and obligations aplly to persons resident in
one of the two Contracting Member States is anrgiiiteconsequence of
bilateral double taxation conventions. It followlsat a taxable person
resident in Belgium is not in the same situatiora @axable person resident
outside Belgium so far as concerns wealth tax ah peoperty situated in
the Netherlands. A rule such as that laid down micke 25(3) of the
Belgium-Netherlands Convention cannot be regardeal laenefit separable
from the remainder of the Convention, but is argnal part thereof and

contributes to its overall balance. Having regaal the foregoing
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considerations, the answer to the second quess#iedamust be that
Articles 56 EC and 58 EC do not preclude a ruld Bown by a bilateral

convention for the avoidance of double taxatiorhsasg the rule at issue in
the main proceedings from not being extended, isitaation and in

circumstances such as those in the main proceediogsesidents of a
Member State which is not party to that convention.

The sentence claimed in the D.Case is very impblianause here

the European Court of Justice has changed itsampslightly.
In fact the Court has concluded that “Articles 56 Bnd 58 EC do not
preclude a rule laid down by a bilateral convention the avoidance of
double taxation such as the rule at issue in the m@ceedings from not
being extended, in a situation and in circumstarstesh as those in the
main proceedings, to residents of a Member Statehnil not party to that
convention,” and so has denied application of thM®st favored nation
clause.”

The Court has guaranteed the possibility of theogean Union’s
member countries to reserve special treatmentdorescountries (and not
for others) as a consequence of a concluded tatyfrinis could be obvious
if I consider that by stating differently, the Cbwvould have encouraged
tax payers from all over the EU to decide the le@sttreatment they want,
by picking some dispositions included in any taaty between some EU’s
countries.

In other words, the Court has protected the taxgnty of each member
country under the present situation of the EU leyatem. In fact the only
acta adopted by the EU authorities in the matteawadidance of double
imposition are Council Directive 90/435/EEC of 28lyJ 1990 on the

common system of taxation applicable in the casgapént companies and
subsidiaries of different Member States, the Cotiearf0/436/EEC on the
elimination of double taxation in connection witletadjustment of profits
of associated enterprises, and Council Directiv@324B/EC of 3 June 2003
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on taxation of savings income in the form of ingtngayments. Apart these
acta, no unifying or harmonising measures desigoegeliminate cases of
double taxation have been adopted by the Europeamldo far.

It must be pointed out that Article 293f the Treaty of Rome has
been deleted by the Treaty of Lisbon, so currethidye is no mention in the
“Treaty on the Functioning of the European Uniobbat an obligation of
the European Union’s member countries to conclaadreaties with other
states.

In the sentence claimed in the c&5494/06, Staatssecretaris van
Financién & Orange European Smallcap Fund NV.,it seems that the
European Court of Justice has confirmed its opindeclared in the
D.Case in fact it can be read “as a preliminary pointnust be observed
that it is for each Member State to organise, mglance with Community
law, its system for taxing distributed profits ateddefine, in that context,
the tax base and the tax rate which apply to tlaeestolder receiving them
(see, to that effect, Case C-374/04 Test Claiman@lass IV of the ACT
Group Litigation [2006] ECR 1-11673, paragraph abd Case C-446/04
Test Claimants in the FII Group Litigation [2006CR 1-11753, paragraph
47). Therefore, the dividends distributed by a campestablished in one
Member State to a company established in another Ineasubject to
taxation at several levels. First of all, thoseidkwds may be subject to a
series of charges to tax in the Member State cdibédshment of the
distributing company, which occurs where the distted profits are
subject, initially, to the corporation tax owed llgat company and,
subsequently, to a tax deducted from the dividgpaid to the recipient
company. Second, those dividends may be subjequridical double

taxation, which occurs when they are taxed agaith wespect to the

7% Article 293 states “member States shall, so far as is negess#er into negotiations with each
other with a view to securing for the benefit otithnationals......... the abolition of double
taxation within the Community.”
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recipient company in the State in which it is ebstled. Third, the taxation
of dividends received by the recipient companyhe State in which it is
established — where the company distributing thednds has been taxed
on distributed profits — may also give rise to aeseof charges to tax in
that Member State. In addition, in the absence w0y anifying or
harmonising Community measures, Member Statesnrdte@ power to
define, by treaty or unilaterally, the criteria fallocating their powers of
taxation, particularly with a view to eliminatingoable taxation (Case
C-336/96 Gilly [1998] ECR 1-2793, paragraphs 24 & Case C-307/97
Saint-Gobain ZN [1999] ECR 1-6161, paragraph 57 &ase C-379/05
Amurta [2007] ECR [-0000, paragraph 17). Apart fr@auncil Directive
90/435/EEC of 23 July 1990 on the common systernaxdtion applicable
in the case of parent companies and subsidiaridgfefent Member States
(OJ 1990 L 225, p. 6), the Convention of 23 Jul9@Bn the elimination of
double taxation in connection with the adjustmenpmfits of associated
enterprises (0OJ 1990 L 225, p. 10) and Council dive 2003/48/EC of 3
June 2003 on taxation of savings income in the fofrmterest payments
(OJ 2003 L 157, p. 38), the application of whichthe dispute in the main
proceedings has not been invoked, no unifying omlbaising measure
designed to eliminate cases of double taxationdsaget been adopted at
Community-law level.............. In the light of the foreipg, the answer to
Question 1(a) must be that Articles 56 EC and 58 déCnot preclude
legislation of a Member State, such as the legislaat issue in the main
proceedings, which grants a concession to fiscakéstment enterprises
established in that Member State on account ofdeducted at source in
another Member State from dividends received bydhenterprises, and
restricts that concession to the amount which arabperson resident in

the first Member State could have had credited,aooount of similar
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deductions, on the basis of a double taxation cwiwe concluded with
that other Member Staté™

................ admittedly, it follows from the case-lawdt, where a Member State has a system
for preventing or mitigating a series of chargesabo or economic double taxation for dividends
paid to residents by resident companies, it mastttdividends paid to residents by non-resident
companies in the same way (Test Claimants in G\ss the ACT Group Litigation, paragraph
55 and the case-law cited). Under such systemsitiltion of shareholders resident in a Member
State and receiving dividends from a company eistadd in that State is comparable to that of
shareholders who are resident in that State arelveedividends from a company established in
another Member State, inasmuch as both the divildedving from a national source and those
deriving from a foreign source may be subject &edes of charges to tax (see Test Claimants in
Class IV of the ACT Group Litigation, paragraph 5Blpowever, the status of Member State of
residence of the company in receipt of dividendsnca include the obligation for that Member
State to offset a fiscal disadvantage arising wleseries of charges to tax is imposed entirely by
the Member State in which the company distributihgse dividends is established, since the
dividends received are neither taxed nor treatéfdrdntly by the first Member State as regards
investment enterprises established in that State............. Community law does not require a
Member State to grant a concession in responséfdet dhe disadvantage resulting from a series
of charges to tax that is exclusively due to thealel exercise of the various Member States’
fiscal sovereignty. However, where that Memberetets decided to grant such a concession, that
power must be exercised in accordance with Commienit. In that respect, it must be noted that,
as has been observed in paragraphs 30 and 32sojuttgment, it is for the Member States to
organise their systems for taxing distributed psodind to define, in that context, the tax base and
the tax rate which apply to the shareholder rengithem, and that, in the absence of any unifying
or harmonising Community measures, Member Statesnréhe power to define, by treaty or
unilaterally, the criteria for allocating their pers of taxation. Consequently, given the resulting
disparities between the tax laws of the various MemStates, a Member State may find it
necessary, by treaty or unilaterally, to treatdkvids from the various Member States differently
S0 as to take account of those disparities. Asrdsghe bilateral tax conventions concluded by the
Member States, the Court has previously notedttigascope of such a convention is limited to the
natural or legal persons referred to in it (seedaragraph 54, and Test Claimants in Class IV of
the ACT Group Litigation, paragraph 84). In thosdgments, the Court held that, where a benefit
granted by a bilateral tax convention cannot bsesified as a benefit that is separable from that
convention, but contributes to its overall balaftbe fact that the reciprocal rights and obligagion
arising under that convention apply only to pers@sident in one of the two contracting Member
States being an inherent consequence of bilateralentions), Community law does not preclude
the benefit in question from not being conferredium resident of a third Member State, in so far
as that resident is not in a situation comparablthat of residents covered by the convention in
question (see, to that effect, D., paragraphs 588tcand Test Claimants in Class IV of the ACT
Group Litigation, paragraphs 88 to 93). In the presase, as regards the payment of a concession
in respect of a deduction made at source in andfleenber State from the dividends received by a
fiscal investment enterprise established in thehBiddands, the application of Article 28(1)(b) of
the Law on corporation tax results in differentatraent of dividends from different Member
States.. R . However, under such legislation, reha fiscal investment enterprise
receives d|V|dends from Member States with whighKingdom of the Netherlands has concluded
a convention providing for shareholders who areur@tpersons to be entitled to credit the tax
which those Member States have deducted from tidatids to the income tax for which those
shareholders are liable in the Netherlands, thesitn of that enterprise is different from that in
which it finds itself when receiving dividends frdviember States with which the Kingdom of the
Netherlands has not concluded such a conventiotheas is no such entitlement in respect of
those dividends. In fact, it is only as regardsestments in the Member States with which the
Kingdom of the Netherlands has concluded such atdvdl tax convention that, without the
concession granted by the legislation at issuehe main proceedings, the decision to invest
through the intermediary of a fiscal investmeniegotise runs the risk of being less advantageous
to a shareholder who is a natural person than tdire@stment. By contrast, as regards the
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| have written about some discrimination that coble practised
between residents and non residents, as well as Bontations of the four
fundamental freedoms of the European Union.

Moreover, | have written about the chance that eogean country
must reserve a special treatment to the residdrasather country of the
EU under the dispositions of a tax treaty with tlusuntry, without
extending those advantages to residents of othemtges because of the
conventional nature of the tax agreements.

At this point of our issue, the relations betweamdpean Union’s
member countries and third countries, i.e. cousttiat are not part of the
European Union, should be mentioned.

According to Article 351 of thélreaty on the Functioning of the
European Union*“the rights and obligations arising from agreement
concluded before 1 January 1958 or, for accediateSt before the date of
their accession, between one or more Member Stat¢se one hand, and
one or more third countries on the other, shall betaffected by the

provisions of the Treaties.

Member States with which the Kingdom of the Netheds has not concluded such a convention,
the decision, by a natural person, to invest thinoihg intermediary of such an enterprise does not
involve the risk of losing a benefit which he cohlave enjoyed if he had chosen to invest directly
in those Member States. Accordingly, that situatonot objectively comparable to the situation
in which the Kingdom of the Netherlands has conetlduch a tax convention. It follows that, in
the case of legislation such as that at issueagmthin proceedings, pursuant to which — in order to
make the tax treatment of direct investments andhote made through the intermediary of
investment enterprises the same, as far as possibl®&ember State has decided to grant those
enterprises a concession in respect of tax dedattegurce on dividends from Member States vis-
a-vis which it has undertaken, under the termsilafdral agreements, to allow natural persons to
credit those deductions to the income tax for whiedy are liable under national law, Articles 56
EC and 58 EC do not preclude that Member State frititholding that concession in respect of
dividends from other Member States with which itshaot concluded bilateral agreements
containing such provisions, as these are not dbggtcomparable situations. In the light of the
foregoing, the answer to Question 1(a) must be Amatles 56 EC and 58 EC do not preclude
legislation of a Member State, such as the legisiaat issue in the main proceedings, which
grants a concession to fiscal investment enterpestablished in that Member State on account of
tax deducted at source in another Member State flioidends received by those enterprises, and
restricts that concession to the amount which arabperson resident in the first Member State
could have had credited, on account of similar dédos, on the basis of a double taxation
convention concluded with that other Member Stgttaatssecretaris van Financién & Orange
European Smallcap Fund NV).
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To the extent that such agreements are not conhipatitin the
Treaties, the Member State or States concernedl tstkal all appropriate
steps to eliminate the incompatibilities establdsh®lember States shall,
where necessary, assist each other to this engdraill where appropriate,
adopt a common attitude.

In applying the agreements referred to in the pestagraph, member states
shall take into account the fact that the advarstagecorded under the
Treaties by each Member State form an integral gfaie establishment of
the Union and are thereby inseparably linked whi ¢reation of common
institutions, the conferring of powers upon thend dhe granting of the
same advantages by all the other Member States.”

This Article could be the basis on which to analylze problem. In fact
from this article it could be inferred that ther® a supremacy of the
European Law above any agreement between a memietrg and a third
country.

It should be noted that if a European country cahes an agreement
with a third state, it is possible that this wils@ have some effect on other
member countries.

Recently the European Court of Justice has intesemm this topic
in the caseC-384/09, Prunus SARL, Polonium SA vs. Directeur de
services fiscaux in which is stated that “article 64(1) TFEU must
interpreted as meaning that Article 63 TFEU is with prejudice to the
application of national legislation in force on Bcember 1993 which
exempts from the tax on the market value of immd@boperty located in
the territory of a Member State of the Europeanodrcompanies having
their registered office in the territory of thata&t and makes entitlement to
that exemption, for a company whose registered®f in the territory of
an OCT, conditional either on the existence of aveation on
administrative assistance to combat tax evasionamilance concluded

between that Member State and that territory or tbare being a
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requirement, under a treaty containing a clausdibiting discrimination
on grounds of nationality, that those legal persanesnot to be taxed more
heavily than companies established in the territdrhat Member State.”

| have already written about the opinion of the @authe “D.Case”
and in the “Orange European Smallcap Fund Case"itapeems that the
European Court of Justice is claiming this sameniopi regarding the
relation between European Union member countriéstiaind countries; in
other words, it seems that the European Court sfickiis guaranteeing
also in that situation the sovereignty of the Eeaopcountries in their Tax
Policy, even though they are part of the EU.

| agree with the opinion of those authors who ssgghat the
solution to all those problems could be that alfdpean Union member
countries use a common model of income tax treagingt double

imposition.

" In our opinion the point of view of the Court cdube too related to the literal text of the EU

acta, and it has a few consideration of the effetthis solution on the cohesion of the European
Union that should be the first purpose. The opirobthe Court, perhaps, is an effect more of the
civil law approach than of the common law approach.



CHAPTER 3
OECD AND UN MODEL TAX CONVENTIONS
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3.1 Introduction.

A model treaty is one which two or more negotiataggintries can
use as the basis of their negotiations.

The typical double taxation convention can be vigvas a list of
articles, which perform separate and distinct fiomst'”’

There are several practical benefits in workindhwieaties based on
well-known models; it allows, for instance, the oggting states to indicate
in advance those parts of the model with respethabthey differ and for
the negotiations to focus only on those aspects @andhe others not
mentioned in the model.

Thus, | can say that the significant areas of éxé af the concluded treaties
are the same.

The most popular models are tl@rganisation for Economic
Cooperation and Development (OECD) Model Tax Convdion on
Income and on Capital and the United Nations (UN) Model Double
Taxation Convention between Developed and DevelogrCountries.
Although taxing rights can differ with respect ter@ain kinds of income
between these popular models, they each followndasi structure in terms
of their application gpplication article, distributive rules, evasion and
avoidance-prevention measurgwevention of tax avoidance and fiscal

evasion articley administrative and procedural matters.

" See K. van Raadlhe Netherlands Model Income Tax TrediyrERTAX 241 (1988);K. VAN
RAAD, MODEL INCOME TAX TREATIES (1983);R. DOERNBERG& K. VAN RAAD, THE 1996UNITED
STATES MODEL INCOME TAX CONVENTION (1997); Victor Uckmar, | trattati internazionali in
materia tributaria, inl,2 TRATTATO DI DIRITTO TRIBUTARIO 727 (Andrea Amatucci ed., 1994).i
(ed.), DRITTO TRIBUTARIO INTERNAZIONALE (3d ed. 2005).
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Besides these models, some countries have develiygad own
income tax treaty model, like, for example, theited States (U.S.) Model
Income Tax Convention these countries use their model as a basis for
negotiating their own tax treaties with other coigst

As | have already mentioned, there is no Europeainrincome tax

treaty model.

3.2 The OECD model tax convention.
The last update of the OECD model tax convention redéeased on
July 22, 20102 It consists of seven chapters, each containing @na

group of articles?

"8 See, on the topi@x plurimis Piergiorgio Valentell Modello OCSE di Convenzione contro le
doppie imposizioni La versione 201%BIL FISC05333 (2010); KAus VOGEL, KLAUS VOGEL ON
DouBLE TAXATION CONVENTIONS, A COMMENTARY TO THE OECD, UN AND US MODEL
CONVENTIONS FOR THEAVOIDANCE OF DOUBLE TAXATION OF INCOME AND CAPITAL, WITH
PARTICULAR REFERENCE TOGERMAN TREATY PRACTICE (3d ed. 1997); PBAKER, DOUBLE
TAXATION CONVENTIONS (1994); OTTMAR BUHLER, PRINZIPIEN DES INTERNATIONALES
STEUERRECHTS (1964); K. van Raad,The term “enterprise” in the Model Double Taxation
Conventions-Seventy years of confusiomERTAX 491 (1994); ARVID AAGE SKAAR, PERMANENT
ESTABLISHMENT (1991);J. F. Avery Jones & D. A. Wardigents as Permanent Establishments
under the OECD Model Tax ConventidaT 154 (1993);S. I. Roberts,The Agency element of
Permanent Establishmnent. The OECD Commentariegs flee Civil Law ViewINTERTAX 396
(1993); VICTOR UCKMAR, LA TASSAZIONE DEGLI STRANIERI INITALIA (1955); Antonio Lovisolo,
La “stabile organizzaziong”in DIRITTO TRIBUTARIO INTERNAZIONALE (V. Uckmar ed., 2005), at
439; Hans Pijl,The relation between art. 5, pars. 1 and 3 of theOD Model Conventign
INTERTAX 189(2005);B. J. Arnold, Threshold requirements for taxing business prafitder tax
treaties BULL. INT'L FIsc. Doc. 476 (2003);V. O. DIAz, EL COMMERCIO ELECTRONICO Y SUS
EFECTOS EN LAS RELACIONES TRIBUTARIAS INTERNACIONAES (2001); D. PINTO, E-COMMERCE
AND SOURCEBASED INCOME TAXATION (2003); E. KEMMEREN, PRINCIPLE OF ORIGIN IN TAX
CONVENTION (2001);M. HELMINEN, THE DIVIDEND CONCEPT ININTERNATIONAL TAX LAW (1999);

J. D. B. Oliver et al.,Beneficial OwnershipBuLL. INT'L Fisc. Doc. 310 (2000); C. bu ToIT,
BENEFICIAL OWNERSHIP OFROYALTIES IN BILATERAL TAX TREATIES (1999);D. Ward, Abuse of
Tax Treaties, iIrESSAYS ONINTERNATIONAL TAXATION (H.H. Albert, & K. van Raad eds., 1993);
J. Killius, The Concept of “Beneficial Owner” of ltems of Ina@mnder German Tax Treaties
INTERTAX 340 (1989); F.P.G. PotgensThe “Closed System” of the Provisions on Incomanfro
employment in the OECD ModdtT 454 (2001);L. De Broe et Al,Interpretation of Article
15(2)(b) of the OECD Model Convention: “remuneratipaid by, or on behalf of, an employer
who is not a resident of the other StateBuLL. INT'L Fisc. Doc. 503 (2000);D. SANDLER, THE
TAXATION OF INTERNATIONAL ENTERTAINERS AND ATHLETES. ALL THE WORLD'S STAGE(1995);
D. Molenaar, Obstacles for International Performifugists, ET 149 (2002); J. A. NITIKMAN ,
Article 17 of the OECD Model Treaty-An AnachronisinN@ERTAX 268(2001);D. Molenaar & H.
Grams,Rent-A-Star; The Purpose of art. 17(2) of the OB@adel BuLL. INT'L FIsc. Doc. 500
(2002); R. Betten & M. LombardiArticle 17(2) of the OECD Model in Triangular Sitigns-
Does Article 17(2) apply if the Artiste or Sportsmia resident in a third StateBULL. INT'L FISC.
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Our intention is analyzing all articles in turn.

Article 1 (Persons covered).

Doc. 560 (1997); A. Ballancin, Art. 18 of the OECD Model Tax ConventiddiR. PRAT. TRIB.
INTERNAZ. 128 (2002); M. ZUGER, ARBITRATION UNDER TAX TREATIES (2003); K. VAN RAAD,
NON-DISCRIMINATION PRINCIPLE IN INTERNATIONAL TAX LAwW (1986);J. F. Avery Jones et Al.,
The Non-Discrimination Article in Tax Treatje8RIT. TAX Rev. 359 (1991); A. Fedele,
Prospettive e sviluppo della disciplina dello scamnldi informazioni tra Amministrazioni
finanziarie RAass. TRIB. 49 (1999); Claudio Sacchetto,L’evoluzione della cooperazione
internazionale fra le amministrazioni finanziarigali in materia di IVA ed imposte dirette:
scambio di informazioni e verifiche incrociate imazionali BoLL. TRIB. 487(1990);id., TUTELA
ALL’ESTERO DEI CREDITI TRIBUTARI DELLOSTATO (1978).

¥ Summary of the convention:

“Title and Preamble

Chapter I: SCOPE OF THE CONVENTION

Article 1: Persons covered

Article 2: Taxes covered

Chapter II: DEFINITIONS

Article 3: General definitions

Article 4: Resident

Article 5: Permanent establishment

Chapter Ill: TAXATION OF INCOME

Article 6: Income from immovable property

Article 7: Business profits

Article 8: Shipping, inland waterways transport aiidtransport

Article 9: Assiociated enterprises

Article 10: Dividends

Article 11: Interest

Article 12: Royalties

Article 13: Capital gain

Article 14: Independent personal services

Article 15: Income from employment

Article 16: Directors’ fees

Article 17: Artistes and sportsmen

Article 18: Pensions

Article 19: Government service

Article 20: Students

Article 21: Other income

Chapter IV: TAXATION OF CAPITAL

Article 22: Capital

Chapter V : METHODS FOR ELIMINATION OF DOUBLE TAXAION

Article 23A: Exemption method

Article 23B: Credit method

Chapter VI: SPECIAL PROVISIONS

Article 24: Non-discrimination

Article 25: Mutual agreement procedure

Article 26: Exchange of information

Article 27: Assistance in the collection of taxes

Article 28: Members of diplomatic missions and agas posts

Article 29: Territorial extension

Chapter VII: FINAL PROVISIONS

Article 30: Entry into force

Article 31: Termination”.
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This Article defines the scope of the income taaty in terms of the
persons to which it applies. The use of the woldlls offers no discretion;
it means that a taxpayer must be a “person” who &l “resident” of at
least of one of the countries that are parts ottireement.

According to Article 3(1) the term “person” incluglan individual, a
company and any other body of persons. Accordirthecsame Article, the
term “company” means any body corporate or anyetiiat is treated as a
body corporate for tax purposes. In the conceptaoly other body of
persons” | can include, for instance, partnershgmg] trustees of a trust.
The definition of “person” provided by Article 3(i9 open, in other words,
it is not exclusive?

I will write more about the concept of “residenthan | analyze Article 4.
The determination of the “person” is fundamentalesiablish to whom
income is to be attributed. In fact, it is crucialestablish who is taxable

with respect to the income, or who is legitimaterézeive credits for

8 See P.J. HattinghArticle 1 of the OECD Model: historical backgrourahd the issues
surrounding it, BULL. INT'L FIsc. Doc. 215 (2003); J.F. Avery JonesPlace of effective
management as a residence tie-brealen,L. INT'L FISC. Doc. 20(2005);J.F. Avery Jones & C.
Bobbet, Triangular Treaty Problems: a summary of the distms in seminar E at the IFA
Congress in LondorBuLL. INT'L Fisc. Doc. 19 (1999);E. Burgstaller & K. HaslingerRlace of
effective management as a tie-breaker-rule-conaptelopments and prospectSTERTAX 376
(2004);L. Hinnekens,Revised OECD-TAG definition of place of effectianagement in treaty
tie-breaker rule,INTERTAX 314 (2003); G. MARINO, LA RESIDENZA NEL DIRITTO TRIBUTARIO
(1999); P.Owen, Can effective management be distinguished fromralemanagement and
control?, BRIT. TAX REV. 296 (2003); C. Romano,The evolving concept of “place of effective
management” as a tie breaker rule under the OECDd&dConvention and Italian laweT 339
(2001); S. Shalhav,The evolution of Article 4(3) and Its Impact on tRéace of Effective
Management Tie Breaker RUlNTERTAX 460 (2004); K. van Raad,Dual residence ET 241
(1998); D. A. Ward et al.,A resident of a contracting State for tax treatyrgmses: a case
comment on Crown Forest Industrig@an. TAax J.408(1996);R.L. Doernberg & K. van Raad,
Hybrid Entities and the U.S. Model Income Tax Tyea® Tax N INT'L 745(1999);G. Marino,La
residenza fiscale del trystRUSTSAT. FID. 72 (2000);L. Perronel a residenza del “trust’ RASS.
TRIB. 1601(1999); Claudio SacchettdBrevi note sui trusts e le convenzioni bilateranto le
doppie imposizioni sul redditd RUSTS AT. FID. 64 (2000); A. SALVATI, PROFILI FISCALI DEL
TRUST(2004);J. SchaffnerThe OECD Report on the Application of Tax TreatiePartnerships
BuLL. INT'L Fisc. Doc. 218 (2000); S. VAN WHEEGHEL, THE IMPROPERUSE OF TAX TREATIES
(1998);A. J. M. JiménezDefining the objective scope of income tax treaties impact of other
treaties and EC law on the concept of tax in theCDEMode| BuLL. INT'L Fisc. Doc. 432
(2005); MICHAEL LANG, “Taxes Covered’-What is “tax” according to Articl® of the OECD
Model?, BULL. INT'L Fisc. Doc. 216(2005).
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foreign tax paid and who can request some beneiits respect to the
income.

Generally, the internal law of a country determit@svhom income must
be attributed in order to apply a tax agreemenmetones a country of
residence must determine it, e.g. the case of thieetl States.

Several problems may arise when the circumstameggptoduce the
income are provided by a person, but the taxpayelifferent, e.g. it can
happen in the case of a trf5tin these cases often the income tax
agreement provides the solution. Problems can asise about the

treatment of a partnership.

81 See on the topic Italian Fiscal Agency’s Circiléth August 2007, no. 48E.

82 See Italian Supreme Court, no. 4600, 2009, thatdeased the application of the income tax
Convention between U.S. and Italy to a U.S. pastripraccording to the fact that the shareholder
was a Japanese corporation. In the sentence weeadrfsecondo la tesi sostenuta dal Fondo una
fattispecie cosi conformata dovrebbe essere swssotib la L. 18 dicembre 1972, n. 855, art. 10,
comma 2, lett. b), la quale s'intitola: "Ratificd @secuzione della Convenzione tra I'(OMISSIS) ed
il (OMISSIS) per evitare le doppie imposizioni irataria di imposte sul reddito, con protocollo e
scambio di note, conclusa a Tokyo il 20 marzo 196 cosi fosse, I'imposta non potrebbe
eccedere il 15%, donde la pretesa al rimborsoirdplista nella misura corrispondente alla
differenza rispetto alla ritenuta applicata dek3a2,

La tesi &, tuttavia, priva di fondamento, se sigieonto:

1) che la Convenzione "si applica alle persone s residenti di uno o di entrambi gli Stati
contraenti" (L. 18 dicembre 1972, n. 855, art. 1);

2) che "le imposte che formano oggetto della .nW@nzione sono ...

in (OMISSIS) ... limposta sul reddito delle persagiuridiche ..." (L. 18 dicembre 1972, n. 855,
art. 2, comma 1, lett. b) n. 2);

3) che "le espressioni uno Stato contraente ed'8tiato contraente designano I'(OMISSIS) oppure
il (OMISSIS), come il contesto richiede" ( L. 1&dimbre 1972, n. 855, art. 3, comma 1, lett. c));
4) che ai fini della... Convenzione, I'espressitmsidente di uno Stato contraente" designa ogni
persona che, in virtu della legislazione di dettat® contraente € ivi assoggettata ad imposta a
motivo del suo domicilio, della sua residenza,ldeto della sua sede o del suo ufficio principale,
della sede della sua direzione o di ogni altrcedatdi natura analoga” ( L. 18 dicembre 1972, n.
855, art. 3, comma 4);

5) che di regola vige il criterio della legge de#sidenza del percettore dei dividendi ("i dividien
pagati da una societa residente di uno Stato amtiaad un residente dell'altro Stato contraente
sono tassabili in detto altro Stato contraente! 1& dicembre 1972, n. 855, art. 10, comma 1), ma
che, in deroga ad esso, si pu0 applicare il cotektlla legge della residenza della societa
erogatrice dei dividendi (“tali dividendi possonssere tassati nello Stato contraente di cui la
societa che li paga € residente, ed in confornfig@legislazione di detto Stato contraente” (L. 18
dicembre 1972, n. 855, art. 10, comma 2);

6) se si applica il criterio in deroga - legge deksidenza della societa distributrice dei divilen
"limposta ... non pud eccedere: a) il 10 per cem¢tlammontare lordo dei dividendi se il
beneficiario &€ una societa che possiede almer® [le2 cento delle azioni con diritto di voto della
societa che paga tali dividendi...; b) il 15 pentoedellammontare lordo dei dividendi, in ogni
altro caso" ( L. 18 dicembre 1972, n. 855, art.cdinma 2).

Poiché é incontestato che si debba applicare al diaspecie il criterio della legge della residenza
della societa pagatrice dei dividendi, cioé la &ggliana, e poiché & pacifico che il percettage d
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Moreover, other problems can arise when statesyagiferent
principles.

For example a country is careful about the leggthtrto determine
who produces the income, another focuses on thetaude of the
transaction.

Article 2 (Taxes covered).

It is crucial to also establish what taxes are oedéy the income

tax agreement.

dividendi possiede azioni della societa italiananiisura inferiore al 25%, la norma di cui
s'ipotizza l'idoneita alla sussunzione della fptise controversa ha come contenuto "I''RPEG al
15%" ( L. 18 dicembre 1972, n. 855, art. 10, con@nkett. b)) e per oggetto il reddito di capitale
distribuito sotto forma di dividendi e "pagatiad un residente dell'altro Stato contraente" (&. 1
dicembre 1972, n. 855, art. 10, comma 1).

Sennonché la sussunzione ipotizzata non pu0 resdizzperché la norma invocata ha come
destinatario "un soggetto che riceve il pagamentbese residente dell'altro Stato contraente” - del
Giappone, nel caso in esame - ( L. 18 dicembre ,1873855, art. 10, comma 1), mentre la
fattispecie controversa si caratterizza per ilofathe i dividendi sono stati pagati da una societa
italiana a un soggetto - The Milton Gate L.P. ideste negli (OMISSIS). La Convenzione parla
di "pagamento” dei dividendi e non di "beneficidettivo del pagamento dei dividendi", cosicché
e sufficiente che il percettore dei dividendi nam iesidente in (OMISSIS) perché esso non entri
nella categoria dei destinatari della Convenzione.

Che, poi, la maggioranza della proprieta dellaetacstatunitense spetti ad una societa giapponese
- la Nippon Trust Bank Limited -, e che questa aldperato come mandataria del Fondo sono dati
che indicano quale sia stato il beneficiario findédl'investimento effettuato, dandolo in gestione
al mandatario, e dimostrano che la catena so@edatale che il beneficio finale non consiste nei
dividendi in quanto tali, che sono stati pagatiuadaltro soggetto - la societa statunitense -, ma
non possono certo giustificare che una precisaodigipne normativa, qual € quella contenuta
nella L. 18 dicembre 1972, n. 855, art. 10, commahk indica come destinatario del precetto
normativo "un soggetto residente dell'altro Statmtaente e al quale viene effettuato il
pagamento dei dividendi", possa essere estesa fammprendere in tale categoria un residente di
un qualsiasi altro Stato, che sia il percettoretéffo dei dividendi e che realizza utili propri,
restando irrilevante per la Convenzione che tali ppssano, poi, attraverso la catena societaria
delle partecipazioni, contribuire a formare il biécie finale dell'investimento di soggetti residient

in (OMISSIS).

In senso contrario non vale osservare, come faridb nel suo ricorso, che la societa statunitense
€ equiparabile ad una societa di persone italiampuiadi, che i suoi redditi sono redditi dei suoi
soci, perché nel caso di specie la catena socetguassata anche attraverso un altro soggetto - la
Nippon Trust Bank Limited", la quale, per un veésmandataria del Fondo, e, per altro verso, che
e quello qui rilevante, € la proprietaria dellatpaipazione, peraltro solo maggioritaria, nella
societa statunitense. Il Fondo non &, dunque, fatgpio della societa statunitense e la preclusione
all'applicazione della L. 18 dicembre 1972, n. 8%, 10, comma 2, lett. b), deriva da una ragione
diversa da quella prospettata e I'argomentaziodetted potrebbe condurre, al piu, a ritenere che
unica legittimata a chiedere il rimborso sareblagasta Nippon Trust Bank Limited, sempreche
essa fosse un soggetto residente in (OMISSIS).

7. Le precedenti considerazioni conducono al riged ricorso.”
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From the title of the OECD model tax conventiommhauggest that
the taxes covered by an agreement based on tha¢INMoel income taxes
and capital taxe¥

It should be observed that Article 2 covers a weide area, such the
federal taxes, the country taxes, the city taxts; & should be noticed also
that there is no distinction between taxes aboaitntianner of the payment
of them.

Furthermore, it does not require that the Contngctbtates must
negotiate a new convention if they introduce ned similar taxes because
of the text of Article 2 that speaks about “anyntieal or substantially
similar taxes that are imposed after the date a@nature of the
Convention.”

Actually, even though Article 2 provides this siioa, it happens that the
concluding states negotiate a new convention ifrethare important
modifications in their tax systems.

Article 3 (General definitions).

This Article provides the definitions of the follavg important
terms: person, company, enterprise, enterprise doatracting State,
enterprise of the other Contracting State, intéonat traffic, competent
authority, national, and business.

Every Contracting States that decide to use the i€ome tax model
must relate to the meaning dictated by Article theathan the meaning
included in their own internal legal system.

It should be noted that under the dispositiondief@ECD model tax

convention it is crucial to establish what the bdanmes of the Contracting

8 According to the OECD Commentary on Article 2 &hhrticle is intended to make the
terminology and nomenclature relating to the taxegered by the Convention more acceptable
and precise, to ensure identification of the Cantitng States’ taxes covered by the Convention, to
widen as much as possible the field of applicatddrthe Convention by including, as far as
possible, and in harmony with the domestic lawshef Contracting States, the taxes imposed by
their political subdivisions or local authoritiely avoid the necessity of concluding a new
convention whenever the Contracting States’ doméatis are modified, and to ensure for each
Contracting State notification of significant chasgn the taxation laws of the other State.”
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State are, such as, for instance, if oil or gagcssuare included or how
much longer is the extension of the submarine areas

Moreover, it must be pointed out that the termrmagional traffic
means a traffic that starts in one country ands@srin another country; in
fact Article 3 specifies that it is not an interioaal traffic “when the ship
or aircraft is operated solely between places énatmer Contracting State.”
Finally, it should be emphasized that any termsmentioned in Article 3
have the meaning attributed by the domestic lawthef “State for the
purposes of the taxes to which the Convention apgliand that meaning
prevails on all other meanings.

Article 4 (Resident).

| have clarified the meaning of the term “persooi’ the purpose of
the OECD model tax convention, but Article 1 alstablishes that to apply
the income tax agreement the person must be aergsidf one or both of
the Contracting States.”

As a consequence, it is fundamental to establisenwén person can be
considered, for the purpose of the Conventionsalemt* of a Contracting
States.

The concept of the residence is specified in Aetid, whose
definition requires us to relate to the internal laf the state concerned to
ascertain whether, under that law, a person catobsidered a resident of
the country, provided that the internal law est&di#s residence on the basis
of the person’s “domicile, residence, place of ngmmaent or any other
criterion of a similar nature.”

Thus, it is important to determine when a personoissidered a resident

under the domestic law.

8 According to paragraph 1, C(4), of the OECD Mo@dmmentary, the residence is of
importance in three cases:

“-in determining a convention’s personal scopepgleation;

-in solving cases where double taxation arise®isequence of double residence;

-in solving cases where double taxation arises a®resequence of taxation in the State of
residence and in the State of source or situs.”
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The method to establish it is the test of a persoesidence. There
are two different kinds of this method: the objeetand the subjective test.

Some countries use a combination of both kindesift

The objective test is typically based on a minimiixed period of
time in which a person is physically present iroantry®°
To check that minimum fixed period of time it caseuhe person’s visa or
immigration status, the nationality, the citizemslatc.

The subijective test is based on some facts andregt@ances that are
indicia of residence in a country because they dstnate that an
individual has established his or her allegiancth& country by joining to
a sufficiently significant degree its economic aodial life.

Examples of these facts and circumstances are mapent home or
habitual place of abode in the state, as well &s ghrson’s place of
economic and social interests in that country.

The definition of this Article dictates two limiiahs of the concept
of residence.

First of all, to be a resident of a state it regsithat the person must
be “under the laws of that State.....liable to taerén by reason.....
Thus, tax-exempt persons cannot be residents tdtea ®r the purpose of
the Convention because they are not “liable to ttaerein” under the
domestic law of the state.

It is possible that a person, who is not considéresident of a Contracting
State” for the purpose of the agreement, will paxes in the country of

source, but it is sure that it will not pay taxeghe country of residence and

8 See, for instance, Article 2 of the Italian laweideto del Presidente della Repubblica) 22th
December 1986 no. 917, according to which: “1.Sttggmssivi dell'imposta sono le persone
fisiche, residenti e non residenti nel territoradld Stato.

2. Ai fini delle imposte sui redditi si consideraresidenti le persone che per la maggior parte del
periodo di imposta sono iscritte nelle anagrafiadglbopolazione residente o hanno nel territorio
dello Stato il domicilio o la residenza ai sendiat®ice civile.

2-bis. Si considerano altresi residenti, salvo @roentraria, i cittadini italiani cancellati dalle
anagrafi della popolazione residente e trasfarifsfati o territori diversi da quelli individuaton
decreto del Ministro del’economia e delle finanda,pubblicare nella Gazzetta Ufficiale.”
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it will not pay taxes according to the conventibecause it is not “liable to
tax therein.”

It is possible also that certain entities thatexempted from income tax in
their country of residence are specifically consedeby an income tax
agreement so that they are not included by thenitiefn of “resident”
provided by Article 4 of the OECD model tax convent

A person can be “liable to tax therein” even thoulgl particular
item of income to which the treaty is being appligdot in fact taxable in
the hands of the recipient in the other state; timeio words the text of
residence pays attention to the person, not tgp#récular income, so it
must establish if a person is liable to tax antias not established if a
person is liable to tax on that particular itemrmome.

The second limitation is provided from the last teane of the
Paragraph 1 according to which simply deriving meofrom a state or
having capital in that state, so paying tax in t@intry on that income or
capital, is not sufficient in itself to make thergen a resident of that state.

Article 4(2) provides some criterions to solve tblem of the
double residence for the purpose of the OECD méadelconvention; in
other words it is possible that a person can beidened resident of both
Contracting States for the purpose of the OECD tniaaeconvention.

While Article 4(2) is concerned about individualstticle 4(3) is
concerned about all other categories of personss,Th deals with the
residence of companies, trusts, etc., and it pesv&bme criterions to solve
the problem of their double residence.

It must be noted that despite of the several ddesdividuals provided by
Article 4(2), Paragraph 3 provides only one testdompanies, the “place
of effective management.”

Article 5 (Permanent Establishment).

The term “permanent establishment” was originaflyented by the

law of the treaty, but now it is used under the dstc law of many
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countries that apply some version of the OECD matdinition of that
concept in their domestic laff.

A permanent establishment is not a resident, becaughat case it
falls within Article 4. According to the definitiomcluded in Article 5, a
permanent establishment is “a fixed place of bussingrough which the
business of an enterprise is wholly or partly emrout.”

In the common language it is usual to indicate amp@ent
establishment as a “branch” or an “agency,” big ot correct because the
fact that a corporation has a branch in anothenttgus not of direct
relevance to the existence of a permanent estaidish This term has a
particular tax meaning.

Article 5 must be read together with Article 7 (Bwess Profits). In
fact, the mere existence of a permanent establishinghe source state is
not enough for the source country to tax. In otherds, Article 5 provides
only a definition of the term “permanent establigmty” while Article 7
provides the limits on the taxing rights of the oty of source.

According to the basic rule provided by Article &, permanent
establishment is a place of business, including @Eneynises, facilities or
installations which serve the business activities.

That place of business must be fixed, in a physmahning and in a
temporal meaning. Physical meaning means thatubméss activity for its
nature must be located at a particular place argt remain in that place.

Temporal meaning means that a place of business hawe a
certain degree of permanency. In other words, istnme set up not for a
temporary nature or related to some temporary tiongdi, even though it is
possible that it exists only for a short periodiofe.

Paragraph 2 provides some examples of “permangaitlsthment,”

but it must be noted that being in the list of Baagh 2 will not suffice to

8 See.ex plurimis about the Italian concept of “permanent estabiishit” Piergiorgio Valentd,a
stabile organizzazione nelle disposizioni interrvenzionali e nella sentenza della Corte di
Cassazione n.20597/201421L Fisco6831 (2011).
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be considered “permanent establishment” becausenecessary that the
conditions of Paragraph 1 are present, as well.

Conversely, the list of Article 5(4) is fixed. Inth@r words, even
though the conditions laid down in Article 5(1) gneesent, or even though
the Article 5(2) circumstances exist, the actigtiésted in Paragraph 4
cannot be “permanent establishment.”

It should be noticed that all the activities lisiadParagraph 4 are all
of a preparatory or auxiliary nature for the entsgy as a consequence |
cannot speak about a “permanent establishmerteifittivities are merely
preparatory or auxiliary, such as if they are $iding developed and they
have not reached the production phase. If theigctsva fundamental part
of the overall business activity of the companyisiinot a preparatory or
auxiliary activity.

Article 5(5) focuses on the role of the depende@na while Article
5(6) is concerned about the independent agent.

If an enterprise cannot have its own fixed placéwdiness in a country, it
is feasible that it is doing business with the help party, called agent,
which is or is almost dependent on that enterprise.

In this case it is not automatically considering tigent as a “permanent
establishment” of the enterprise.

In fact, according to Paragraphs 5 and 6 of Artielthe company
will be taxable only if it has an “agency permanesiablishment,” it means
a “dependent agent,” that is legally and econortyicidpendent.

“Legally dependent” means that the principal hasdbantrol over the agent
or the power to infer in the business of the agent.

“Economically dependent” means that the agent sm¢sconduct its own
business with the entrepreneurial risk of eachriass.

In other words, an agent may constitute an agersynanent
establishment if all the following conditions aespected:

-the agent is doing his job on behalf of an enteepr
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-the agent has its own and independent authorigotwlude contracts in
the name of the corporation;

-the agent habitually exercises the authority tactede contracts in the
name of the corporation; and

-unless the agent is an independent status actitigeiordinary course of its
business.

It can be inferred from Article 5(6) that the OEQDodel tax
convention would prevent an independent agent froonstituting a
permanent establishment even if the agent usuaByam authority to enter
into contracts on behalf of the principal, while thgent acts in the ordinary
course of its business.

Actually it is not fundamental that the contracte &terally made in the
name of the enterprise but it is important that¢bgooration is bound by
those contracts, as well as the operation conclbgeithe agent must be a
business proper and not merely an auxiliary agtiNit fact, an agent who
Is simply authorized to negotiate contracts cafm@an agency permanent
establishment.

Moreover, the authority to conclude contracts nwaser agreements
relating to the business of the corporation.

It is also not fundamental that the agent signsctirgract, in fact according
to OECD Commentary it is enough that the agent thasauthority to
negotiate all parts of the contract, even thougimesme else signs the
contract in the name of the corporation.

In general, independent agents are not agency pemha
establishment unless they act outside the ordioauyse of their business;
in other words, to constitute an agency permaneatdbéshment they
should perform a business activity that is extrawnd for them.

According to Article 5(7) the existence of a suleig company does

not in itself constitute a permanent establishnoémis parent, it could be if
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it is not an independent agent of its parent anliysexercises authority to

conclude contracts in the name of its parent compan

87 See on this topic Italian Supreme Court, case7682, 2002, that has stated ‘“innanzitutto,
affinché la struttura nazionale non venga constderdipendente (e cioé una stabile
organizzazione) occorre: a) che essa abbia ungndgnza giuridica ed economica; b) in secondo
luogo, quando agisce per altra impresa, deve falliambito del proprio ordinario settore di affari
"... in the ordinary course of his business..."nfpW37). | Commentario precisa, inoltre (punto,38)
che un importante criterio che contraddistingustietture dipendenti & la non assunzione, da parte
delle stesse, del rischio imprenditoriale per levigd esercitate nell'interesse dellimpresa. Deve
inoltre, rilevarsi che il Commentario assegna deacisilievo alla sostanza dei fenomeni, e non
all'aspetto giuridico formale, nell'indagine suis®enza dei diversi requisiti della stabile
organizzazione..................... L'art. 5, par. 4, del moddélicC.S.E. contiene un elenco di attivita
che non danno luogo a stabile organizzazione, gdendp, in generale, che tali attivita sono quelle
aventi carattere preparatorio o ausiliario. Propiserimento di tale clausola generale rende non
indispensabile - secondo il punto 23 del Commemtatin elencazione esaustiva di tali attivita.
Secondo il Commentario, tali attivita non dannogloi@ stabile organizzazione, anche se esercitate
tramite un "fixed place of business", in quantor pantribuendo alla produttivita dell'impresa,
sono cosi lontane dalla effettiva realizzazione piofitti da rendere molto difficile il
ricollegamento di profitti all'installazione. Vengm menzionate (sub art. 5, par. 4, punti 21 - 24)
come esempi di attivita ausiliarie o preparatagiednsulenze, la raccolta d'informazioni, la rieerc
scientifica prestata ai fini della concessioneréivitti o la conclusione di contratti di know - how
escludendo da tale categoria quelle che rappres®ntana parte essenziale e significativa
dell'impresa unitariamente considerata”. || Comragatprevede, piu in generale (sub art. 5, par.
4, punto 24) che se un'impresa con ramificaziot@ritazionali affida ad un'installazione funzioni
di controllo e di coordinamento delle attivita geoHalla stessa impresa ("supervisory and co-
ordinating functions for alt the departments of émterprise located within the region concerned")
a tale struttura non potra essere riconosciutddtus di agente indipendente, ma di un "ufficio",
secondo l'ipotesi prevista alla lettera e) dellogtmcontenuto nel par. 2 dell'art. 5, costituenda
parte essenziale delle operazioni d'affari dellfi@sp................coovvviiiennnnn. Appare,
inoltre, significativo rilevare che lo stesso Conmtagio (sub art. 5, par. 4, punto 25), menziona
esplicitamente le attivita di vendita di pezziidambio e di assistenza alla clientela (c.d., aftde
organisation, organizzazione post - vendita) coaiduogo - sotto il profilo funzionale - ad una
organizzazione stabile, in quanto "realizzano uagepessenziale e significativa dei servizi di
un'impresa nei confronti dei clienti"...................o Secondo l'art. 5, par. 5, del
mod. O.C.S.E., non possono ritenersi soggetti exenti le strutture aventi il potere di
concludere contratti in nome dell'impresa ("an atiti1 to conclude contracts in the name of the
enterprise"). Tale potere, secondo il Commentasid (art. 5, par. 5, punto 33), non deve essere
inteso nel senso di una rappresentanza direttacangprende anche tutte quelle attivita che
abbiano contribuito alla conclusione di contradtiche se gli stessi siano stati conclusi in nome
dellimpresa. Autorevole dottrina internazionalen i@ mancato di sottolineare che I'espediente di
separare la materiale attivita di conclusione dititi da quella di formale stipulazione degli
stessi (split - up of business responsabilitiesttan hand and legal authority on the other) pud
essere considerata come elusione fiscale (taxmirention), dovendosi ritenere prevalente, per
I'applicazione del par. 5, la sostanza sulla forimaaltre parole, l'accertamento del potere di
concludere contratti deve essere riferito allageituazione economica, e non alla legge civile, e
lo stesso puo riguardare anche singole fasi, cent@lttative, e non necessariamente comprendere
anche il potere di negoziare i termini del contratt...............cooocveeeiiiiieeeene seguenti principi
di diritto:

I) una societa di capitali con sede in Italia pséuanere il ruolo di stabile organizzazione plurima
di societa estere appartenenti allo stesso gruggErseguienti una strategia unitaria. In tal caso |
ricostruzione dell'attivita posta in essere dablaiesta nazionale, al fine di accertare se si tiatti
meno di attivita ausiliaria o preparatoria, deveees unitaria e riferita al programma del gruppo
unitariamente considerato;

I) l'attivita di controllo sulla esatta esecuziatieun contratto tra soggetto residente e soggeito
residente non puo considerarsi - in principio -ilearg, ai sensi degli articoli 5, par. 4, del Mod
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It should be noted on this topic the sentence dthyethe Court of
Justice of the Eurpean Union in the ca3€53/03, CLT-UFA SA v.
Finanzamt Koln-West, in which it be claimed that “with its first quest
the national court judge is effectively asking wieetArticle 52 and Article
58 of the Treaty preclude a national law such asaihe in dispute in the
main proceedings which, in the case of a branc@haimpany which has its
seat in another Member State, lays down a taxoatéhe profits of that
branch which is higher than that on the profitsac$ubsidiary of such a
company where that subsidiary distributes its psoifn full to its parent
company. It must be remembered that Article 52hef Treaty constitutes
one of the fundamental provisions of Community Ewvd has been directly
applicable in the Member States (see, in particlase C-307/97 Saint-
Gobain ZN [1999] ECR 1-6161, paragraph 34). Undeat tprovision,
freedom of establishment for nationals of one Mengiate on the territory
of another Member State includes the right to taxeand pursue activities
as self-employed persons and to set up and mamabgtakings under the
conditions laid down for its own nationals by tlagvlof the country where
such establishment is effected. The abolition strietions on freedom of
establishment also applies to restrictions on thiéingy up of agencies,
branches or subsidiaries by nationals of any Men@iate established in
the territory of another Member State (Case 27@8&mission v France
[1986] ECR 273, paragraph 13, and Case C-311/9aRggnk of Scotland

O.C.S.E. e 5, par. 3, lett. e) della convenzioadttlia e Repubblica Federale di Germania contro
la doppia imposizione del 18 ottobre 1989, rattice resa esecutiva in ltalia con legge 24
novembre 1992, n. 459;

lll) la partecipazione di rappresentanti o in cafiadi una struttura nazionale ad una fase della
conclusione di contratti tra societa estera e atrggetto residente pud essere ricondotta al potere
di concludere contratti in nome dell'impresa, anghd fuori di un potere di rappresentanza;

IV) l'affidamento ad una struttura nazionale déliazione delle operazioni d'affari (management)
da parte di societa non avente sede in Italia, @sehriguardante una certa area di operazioni,
comporta l'acquisto, da parte di tale strutturdladgualita di stabile organizzazione ai fini delle
imposte sul reddito;

V) l'accertamento dei requisiti della stabile origaazione, ivi compresi quello di dipendenza e
quello di partecipazione alla conclusione di cdtitraleve essere condotto non solo sul piano
formale, ma anche - e soprattutto - su quello sa&ike.”
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[1999] ECR 1-2651, paragraph 22). The second sestesf the first
paragraph of Article 52 expressly leaves tradeee fto choose the
appropriate legal form in which to pursue theimnates in another Member
State and that freedom of choice must not be lohte discriminatory tax
provisions (Commission v France, paragraph 22)rdfbee, the freedom to
choose the appropriate legal form in which to peraativities in another
Member State primarily serves to allow companiegritatheir seat in a
Member State to open a branch in another Membée 8taorder to pursue
their activities under the same conditions as thedech apply to
subsidiaries............... Article 52 of the EC Treaty (nafter amendment,
Article 43 EC) and Article 58 of the EC Treaty (nofrticle 48 EC)
preclude a national law such as the one in disputee main proceedings
which, in the case of a branch of a company hausgeat in another
Member State, lays down a tax rate on the profithat branch which is
higher than that on the profits of a subsidiargwéh a company where that
subsidiary distributes its profits in full to iteugnt company.”

The aforementioned sentence is very important lsecaxpresses the
opinion of the Court of Justice of the Europeanduonthat could create
some problems under the application of Article Aaled OECD model tax
convention.

Article 6 (Income from immovable property).

This Article attributes to the country of source thght to tax the
income derived by using from a resident of one ohttacting States of
immovable property.

It does not matter the legal base of the using) sigcif the user is a private
person or a corporation. The only important thieghat the immovable
property produces some income.

It should be noted that Article 7 does not giveyawl a country of

source the right to tax that income, so it is gassihat the income is taxed
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also by the country of residence and it is possia¢ea consequence, that
some problems of double imposition could arise.

Article 7 (Business profits)

This Article has been totally modified under thetlapdate of the
OECD model tax conventiofi.

The new text has deleted Paragraphs 3, 4, 5 arfdtlée qrevious
text and has introduced a new paragraph that replée other ones.

Thus, new Article 7 has only four paragraphs.

This Article provides a limitation of the right dhe country of
source to tax the business profits gained by tlsideat of the other
country.

In fact it is necessary to establish when a counay tax the business

profits of a corporation and how much it can teenth

8 The previous version of Article 7 was “1.The ptoif an enterprise of a Contracting State shall
be taxable only in that State unless the entergasees on business in the other Contracting State
through a permanent establishment situated thet€ithe enterprise carries on business as
aforesaid, the profits of the enterprise may bedar the other State but only so much of them as
is attributable to that permanent establishment.

2. Subject to the provisions of paragraph 3, wizarenterprise of a Contracting State carries on
business in the other Contracting State througlkerangnent establishment situated therein, there
shall in each Contracting State be attributed &1 germanent establishment the profits which it
might be expected to make if it were a distinct apgarate enterprise engaged in the same or
similar activities under the same or similar coiodis and dealing wholly independently with the
enterprise of which it is a permanent establishment

3. In determining the profits of a permanent essabhent, there shall be allowed as deductions
expenses which are incurred for the purposes ofénmanent establishment, including executive
and general administrative expenses so incurre@theh in the State in which the permanent
establishment is situated or elsewhere.

4. Insofar as it has been customary in a Contrga@&itate to determine the profits to be attributed
to a permanent establishment on the basis of aoréppment of the total profits of the enterprise
to its various parts, nothing in paragraph 2 spadkclude that Contracting State from determining
the profits to be taxed by such an apportionmentnag/ be customary; the method of
apportionment adopted shall, however, be such ttiatresult shall be in accordance with the
principles contained in this article.

5. No profits shall be attributed to a permanemaldshment by reason of the mere purchase by
that permanent establishment of goods or mercharidighe enterprise.

6. For the purposes of the preceding paragraplesptbfits to be attributed to the permanent
establishment shall be determined by the same mieghar by year unless there is good and
sufficient reason to the contrary.

7. Where profits include items of income which dealt with separately in other articles of this
Convention, then the provisions of those articleallsnot be affected by the provisions of this
article.”
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According to Article 7(1) it is crucial to deternanf the corporation
acts by the permanent establishment, because timerata is that business
profits of an enterprise are only taxable in thartoy of residence, unless
there is a permanent establishment in the othée.slia that case Article
7(1) states that the country of source can tax bakmness profits related to
the permanent establishment, so profits that adependent from this
permanent establishment cannot be taxed by theryooinsource.

The concept of permanent establishment has beeadgirclarified when |
have written about Article 5.

The main rule dictated by Article 7(1) has not ecéoof attraction, in
other words all revenue of the corporation origimgtin the country of
source and related to the permanent establishmehat state, e.g. interest
and dividends, will not be automatically attributéd the permanent
establishment.

In fact, Article 7(2) states that the profits to bé#ributed to a
permanent establishment are those which “it migh¢Xpected to make.”
Thus, for the purpose of the OECD model tax corivanthe permanent
establishment is considered to be a separate esterpven though legally
it is not a different entity than the corporati@md it is only a presence in
the state of source (this is the separate entpycgeh).

The business profits of the permanent establishmentetermined
by considering it as a separate company, even thdupave already
clarified that legally it is not a different entity
So it must relate to the accounts of the permarestablishment to
determine the business profits.

Paragraph 3 focuses on the necessity to avoid bleldaxation on
the same profits, so it states that ContractingeStahould consult each
other and provide some adjustments to avoid theas#ime business profits
attributed to the same permanent establishmentaaexl twice from two

different countries.
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Article 7(4) provides the rule that items of incormevered by
specific articles which accrue to a foreign corporashould be deemed in
the country of source according to these artidless not as a business
income.

It must be noted that Article 7 applies only if Buncome is linked with a
permanent establishment of a foreign corporatiothencountry of source
which has the right to tax the income.

Moreover, Paragraph 4 is a proof that Article 7 haisa force of attraction,
so dividends, interest and royalties will not beeth as income of the
permanent establishment if there is no connectidim itv

Article 8 (Shipping, inland waterways transport and air

transport).

This Article focuses on profits from the operatminships or aircraft
in international traffic, including profits from ¢hparticipation in a pool, a
joint business or an international operating prag well as it focuses on
profits from the operation of ships used in inlaveterways transport.

It is much debated to establish precisely whatifgr@ire covered by
Article 8, because many terms stated by this Agtazle not defined.

Article 8 can be deemed as a special dispositiocoimection with
Article 7. In fact, Article 8 states that profitsom the aforementioned
operations are taxable in the country where thecéffe management is
situated, but Article 7 dictates that to be taxablerofit needs to be related
with a permanent establishment, about which trereimention in Article
8.

The conflict is solved by Article 7(4), according which it applies
only if there are not other special Articles thaver other items of income.

Article 9 (Associated enterprises)

To understand the meaning of this Article | must g®t it happens
that goods, services and intangible property aemsferred between

associated enterprises, or between different drthe same corporation
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that are located in different countries, at pricadled transfer prices, which
are not the market prices.

It happens to manipulate the income and expensdsatklated entities to
minimize the overall tax liability by creating avkd of profit most adapt to
the tax system of the country in which the corporet act.

For these reasons many countries have insertedferapricing rules into
their tax system that state to apply to those djper® the arm’s length
market value that would apply to a similar trangectin similar
circumstances between unrelated corporations seméathat transfer price.

In this context we can understand Article 9 acauydio it if some
conditions listed in the first Paragraph of the idet happen, the
administrative authority of each Contracting Staa substitute the transfer
price with the market price.

As a consequence, it can happen that the taxatxenia is increased in one
of the Contracting States by the application ofrtile stated in Article 9(1)
and it can be a problem of double taxation.

In order to avoid this economic double taxation,aasgesult of the
application of Article 9(1), the Paragraph 2 pr@adfor a compensating
adjustment. The competent authorities of each @otihg State must
consult each other if necessary, to determine rtin@uat of the adjustment.

For the purpose of Article 9, to establish whetter enterprises are
associated is fundamental. It is not possible tal fa definition in the
OECD model, but the meaning of the sentence camfeered by the
conditions listed in Paragraph 1.

Thus, the corporations are related where “a) arerpnse of a
Contracting State participates directly or indihgan the management,
control or capital of an enterprise of the othenttacting State, or b) the
same persons participate directly or indirectlythe management, control

or capital of an enterprise of a Contracting Staid an enterprise of the
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other Contracting State.” Even though Paragrapkeins to clarify the idea
of “associated enterprises,” there is no explanaticthe term “participate.”

How can | establish whether or not an enterprisa @ontracting
State participates in another enterprise of adiffeContracting State?

In our point of view, it is necessary to relatetthe domestic law to

determine the limits of the participation.
In case of conflicts between the Contracting Stabsut the idea of
participation, that has an effect on the levelaf{ation, it is necessary to
use the friendly procedures of dispute resolutiprevided by the OECD
model tax convention.

Article 10 (Dividends).

Dividends are formal payments, or transfer of vahyea corporation
to its shareholders in proportion to their shakésually dividends are paid
in cash, but it is possible that they are paid ¢suing new shares. If the
country of source and the country of residencetlaeesame, there is no
problem of double taxation.

Problems could arise when the dividends derivethfeocorporation
that is resident in a country are paid to a petban is resident in another
country. In this case the country of source isedéht than the country of
residence, and Article 10(1) of the OECD modelestats a general rule that
those dividends can be taxed by the country ofdessie of the
shareholders.

However, Article 10(2) adds that those dividends ba also taxed
in the country of source according to the domdaticof that state, but this
power is subject to some restrictions on the amotitite tax imposed.

It should be noted that Paragraph 2 of Article 10ks in favor of the state
of residence. In fact, it limits the taxing right the country of source that

collects less taxes than it would have to if theeee no restrictions.
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The competent authorities of each Contracting Statest establish by
mutual agreement the mode of application of thereasentioned
limitations.

Paragraph 2 relates to the concept of “beneficiaher of the
dividends.”

The notion of beneficial ownership was introduced the 1977
OECD model to be an anti-voidance meastire.

In most cases the beneficial owner and the legalkeowre the same person,
but sometimes it can happen that the beneficialeowsdifferent than the
legal owner. In other words, sometimes the perduat receives the
dividends can be different than the legal owner, iftstance, when it
happens in a trust.

The link included in Article 10(2) to the beneficiawner has the first
purpose to avoid that this distinction can be usedact some illegal
activities.

In order to determine the tax in rights of the doyirof the source,
Article 10(2) distinguishes between participatiard gortfolio investment
dividends.

Article 10(2)(a) addresses the participation divdie while Article
10(2)(b) focuses on portfolio dividends.

Article 10(3) provides a definition of dividendspdait includes all
types of shares that take part in the profits cbgporation. The definition
provided is very broad.

Article 10(4) states a special treatment of divitkemeceived by a
permanent establishment of a non-resident in theatcy of source.

The effect of that provision is that the dividemdgst be treated as business
profits where the shareholding that creates thets &g a permanent

establishment in the country of the source.

% See on the topicex plurimis Marco Grazioli & Marco Thionell “treaty shopping” e la
clausola del beneficiario effettivo: casi operati®i recente giurisprudenzal? IL FISCO 2649
(2010).
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Thus, three different situations should be distisiyed:

1) the permanent establishment is located in tlhmatcp of residence of the
holding of which it is part, but the country of theurce is different;

2) the permanent establishment is located in thmtcy of source, in other
words it is located in the country where the eritigt pays the dividends is
resident, but the country of residence of the Imgjds different; and

3) the permanent establishment is located in & dldferent than the
country of the source and the country of the reside

The first case falls within Paragraphs 1 and 2 dicke 10, so either
the country of residence or the country of soures tax the dividends.

The situation described in the second case falisinvArticle 10(4)
that applies only when a corporation that is radidie a country carries on
business through a permanent establishment situatdtde country of
source.

It must be pointed out that it is not important Wiee the dividends are paid
to the permanent establishment or to another paneocompany located in
the country of residence. The only important thiagthat the dividends
arise in relation of a shareholding that is sulisaiy linked with the
permanent establishment in the country of source.

In the third case the income tax treaty is not iapple because the
dividends are paid by a company that is residemt third state, neither in
the country of residence nor in the country of seur

Article 10(5) impairs the country of the source tax dividends
originated in that state by a non-resident compamly on the reason that
the profits are from that country.

The disposition has the purpose to prevent the tcpwf source from
taxing dividends simply because the profits havenberiginated from

activities conducted by a non-resident companyénstate of the source.
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Article 11 (Interest).

The structure of this Article is very similar toathof Article 10, so
either the country of residence or the country ofirse can tax the
dividends.

There is again the special rule in case of the fio@akowner of the interest.

Paragraph 3 provides a very broad definition okrnest, and it
should be noted that it also includes mortgagereste despite several
domestic laws that include the interest from trenlin the income arising
from immovable property.

Article 11(4) contains the link with the idea of rpanent
establishment, and replaces the same dispositedsin Article 10(4).

According to Paragraph 5, interest is treated togbeerated in a
Contracting State if one of the following two cotmahs is respected:

1) the payer must be a resident of that country;

2) the interest is generated by a permanent esiadint in a Contracting
State, in that case is treated to arise in the tcpuof the permanent
establishment, whether it is paid by it whethesipaid by its head office
that is resident in another place.

The rule stated by Article 11(5) requires that ¢hes an economic
connection between the loan and the permanentlissiaient.

Article 11(6) refers to the operations between telated enterprises.
In those cases if the contracting parts have astedal an amount of interest
that is higher than the amount that they wouldi@isiaed if there had been
no connection between them, Article 11 will not lgppo the excess
interest.

This excess interest will be deemed under the pimvs of the domestic
law. So, if the domestic law considers it as adéwd, it will fall within

Article 10 of the OECD model tax convention.
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Article 12 (Royalties)

This Article diverges from Articles 10 and 11 besaut states that
royalties are only taxable in the country of resite of the beneficial
owner.

According to Paragraph 2, royalties are:

1) payments of any kind received as a considerdboithe use of, or the
right to use, any copyright of literary, artistic scientific work including
cinematograph films;

2) payments of any kind received as a considerdbonthe use of, or the
right to use, any patent, trade mark, design orehqudan, secret formula or
process; and

3) payments of any kind received as a consideratmninformation
concerning industrial, commercial or scientific expnce.

It must be pointed out that the definition providey this Article is more
complex than the definitions provided by Article8 and 11, in fact the
term royalties could be more often the subjectarhe disputes because of
its general and broad meaning.

At this time the importance of intellectual proper$ increasing in
each country in the world, and there are more aoemew inventions and
processes; in addition, the growing of use of therl&v Wide Web
complexes the legal context.

For instance, software transfers can have a vadttiacets and involve
several kinds of software that must be the comraklaw form of a license
and can generate, on this way, royalties.

However, OECD Commentary refuses the idea thapaments linked
with software are royalties; in fact, it establishbat if there is the transfer
of full ownerships, the payment is not deemed galties and Article 12 is
not applicable.

Paragraphs 3 and 4 replaced Paragraphs 4 and @icdéeA 1.
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Article 13 (Capital gains).

A capital gain is a profit that results from invesint into a capital
asset, such as stocks, bonds or real estate, vileeprofit exceeds the
purchase price.

This Article applies to cross-border transactidret generate capital
gains. In fact, if capital gains arise from thepaisal of property located in
the same country as the country of residence ofrebgient, Article 13
does not apply.

To fall within this Article it is necessary thatetltountry of the transaction
and the country of residence of the recipient #ferent.

The general rule stated by the OECD model tax auimwe is that
the right to tax capital gains belongs to the coutitat has the right to tax
the property and the income derived from it (inestivords to the country
of source), as well as capital gains derived frame tlienation of
immovable property or movable property that aret pdrthe business
property of a permanent establishment.

“Property” includes either liabilities or assetdjet concept of
“alienation” includes partial alienation, expropiwa, transfer, sale of the
right, gift, and transmission upon death.

As is the disposition of Article 6(1), Article 13(&stablishes that the
country of source does not have to, but may taxitalagains, as a
consequence if it does not want to tax the gaind,the country of source
wants to tax the gains, nothing can impair thigagion.

About Article 10(2), it must be pointed out thatldes not focus only
on the gains from the movable property of the p@&enaestablishment but
also on the gains generated by the alienationeoptmanent establishment
itself, and it must be located in the country airee.

In fact, if the permanent establishment has proggethat are located in the
country of the residence of the head office or thied country, the country

of the source has not any right to tax the gaimegsed.
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A special rule is provided by Article 10(3) abowigs derived from

the disposal of ships and aircrafts. In fact, ibsth cases the authority of the
Contracting State where the effective managememintdrprise is situated
IS competent.
This Paragraph states a very fixed rule, and pesvalsituation of favor for
the operations acted in connection with internaioransportation,
reflecting the objective to attribute to a uniquate the right to tax the
gains generated in those operations.

Article 13(4) extends the rule in Article 13(1) time disposition of
shares in real property owning companies, butquires that more than
50% of the value of the shares must derive from aveble property
situated in the country of source.

For the purpose of Article 13(4), the residencéhefowner of the shares is
not important, nor what kind of entity ownes them.

Article 13(5) is a “residual’ disposition, meanirigat any gains
derived from the alienation of properties not imgdd in the other
Paragraphs of the Article will be taxable only b tcountry in which the
alienator is a resident.

Article 15 (Income from employment)

The main rule provided by Paragraph 1 of this Aatis that a person
only pays taxes in the country of residence urthesaorks in another state.
In a case where the employment is exercised iruatop different than the
country of residence the person can be taxed trothar state.

Article 15(2) states some exceptions to the male mcluded in
Paragraph 1. In fact, even though the employmeexéscised in a country
different that the country of residence, this stailetax the person if:

-he is present in the country of the employmentdagoeriod of time less
than 183 days, it means that even if he stays brdgy in the country of

residence, it has the right to tax him;
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-the employer is not a resident of the country mpyment, but he is a
resident of a third state; and

-the employer does not act in the country of empleyt by a permanent
establishment.

Article 15 is a residual disposition, in other watdapplies only if
the situation will not fall within Articles 16 (Dactors’ fees), 18 (Artistes
and sportsmen), and 19 (Government service).

It should be noted that Article 15 includes somerdsowithout
explaining meaning, such as employer, salariesegjagjc.

To understand the meaning of those words it mukiteeto OECD

Commentary, according to which “member countriesvehagenerally

understood the term ‘salaries, wages and otherlaimeémuneration’ to

include benefits in kind received in respect okamployment.”

The minimum number of days could be interpreteghr@sence during the
day, without consideration of the night.

Finally, Article 15(3) underlines the rule writtem Article 8
(Shipping, inland waterways transport and air tp@ng, Paragraph ¥ to
avoid some conflicts between different dispositiohshe same model tax
convention.

Article 16 (Directors’ fees)

This Article does not include any fixed rule, butestablishes that
payments for directors and for members of the borthe company may
be taxed by the country of residence of the cotpmra

According to this Article it is also possible thhey are taxed by the
country of residence of the directors or of the rhera of the board of the
company, but in this case it is necessary thatsthi® allows a credit for the

taxes paid in the other country.

% Article 8(1) of the OECD model states “profits from the opematof ships or aircraft in
international traffic shall be taxable only in tB@entracting State in which the place of effective
management of the enterprise is situated.”
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According to the OECD Commentary to Article 16 “mimen
countries have generally understood the term ‘faad other similar
payments’ to include benefits in kind received byeasison in that person’s
capacity as a member of the board of directorsaafmapany.”

So, if a person is an employee, it will be taxedoading to Article 15
(Income from employment); if it is a director, iilhWbe taxed according to
Article 16 (Directors’ fees); finally, if it is aadviser or a consultant, the
remuneration will be taxed according to ArticleBluginess profits).

Article 17 (Artistes and sportsmen)

This Article provides a special rule for artists sportspersons that
are not taxed according to Articles 7 (Businesdifoand 15 (Income
from employment), even though they are employeégyTwill be taxed
mainly by the country of source.

It must be pointed out that Article 17 does notude any link with
the time of permanence in a state, so it is posghrt the soccer player is
taxed by the country of source even if he has playdy one time there.

It should be noted that according to Paragraphid niot mandatory
that the source country must tax the remuneratiaimegl by artists or
sportspersons; in fact, Article 17 includes thedvaonay.”

Moreover, it must be emphasized that the rule peyiby Paragraph
1 makes the situation easier because if the righax belonged only to the
state of residence, there would be problems tdksttavhich it is.
Paragraph 2 underlines that the rule included nadtaph 1 will apply even
though the income is attributed to a different pars

Artists, entertainers and sportspersons are naetein the OECD
model tax convention, so the general rule providgdirticle 3(2) must be
applied.

As a consequence, those terms acquire the meanmdgy the domestic

law of the state endeavoring to impose the tax.
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Article 18 (Pensions)

This Article establishes a very fixed rule abouhgens and other
similar remuneration that are taxed by the couotmesidence.

Article 19(2) provides an exception to this dispiosi. In fact, if the
person rendered its services to a Contracting $tadepolitical subdivision
or a local authority, in such situation it will gnbe taxable in that state
except if the individual is a resident or natioafthe other state.

The provision of Article 18 includes every kind ‘glensions” even
not related to retirement, so it also covers widoavel orphans’ pensions
and other similar payments, except if the individaa resident or national
of the other country.

Article 19 (Government service)

The general rule provided by this Article is thia¢ tright to tax the
remuneration paid to employees of the governmera cbuntry or of a
political subdivision or of a local authority belgsmto the state that is the
payer.

Paragraph 1(b) establishes an exception to thet iulfact the right
to tax will belong to the state where the servieee rendered if the
individual is a citizen of that country or if it faesidence in that state and
the residence was not acquire only for the purpdsendering the services.
Thus, according to Article 19(1)(b) the sole rightax is passed to the state
where the government services are rendered ifrti@ayee has very strong
connections with that country.

About Article 19(2) | have already written when ave treated
Article 18.

According to Paragraph 3, Article 19 will not appfythe services
provided are connected to a business carried an ®gntracting State or a
political subdivision or local authority. In thosases Articles 15 (Income
from employment), 16 (Directors’fees), 17 (Artistasd sportsmen) and 18

(Pensions) will apply.
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Article 20 (Students)

This Article states a situation of favor of studerdr business
apprentices. In fact, their payments shall not@ed in the state where
they are studying or training under the followiranditions:

-if the payments are a compensation for the purpdgheir maintenance,
education or training; and

-if the payments arise from sources outside thahty.

In those circumstances, they could be taxed bydo@try of residence, but
usually they are not taxable according to the ddimdaw of many
countries.

The same situation applies for visiting professaesachers or
researchers; in fact, many double tax conventinaside some dispositions
that exempt income generated by their activitiesmfrtaxation in the
country where they are conducting their researclit@re they are teaching
classes, if their situation is temporary.

Article 21 (Other income).

This Article is very important because it provideg residual rule
that must be applied to tax all income not otheevagvered in the treaty.

The general rule is that only the country of res@iecan tax it. The
only exception included in Article 21 is when thenmresident has a
permanent establishment in the country of sourceaats through it. In that
case the right to tax belongs to the source staterding to Article 7
(Business profits) that will apply.

Article 22 (Capital).

Article 22 repeats the same rules stated by previaticles of the
OECD model tax convention, in fact Paragraph 1 neisithe rule written
in Article 6 (Income from immovable property), Paraph 1.

Paragraph 2 reminds the rule written in Article Bermanent
establishment), and Paragraph 3 reminds the digmosncluded in Article
8 (Shipping, inland waterways transport and amgpeort).
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Finally, Paragraph 4 underlines the general ruteviped by Article
21 (Other income), Paragraph 1.

Article 23 A (Exemption method) and Article 23 B (Cedit

method).

| have already written about the exemption method the credit
method when | have addressed the juridical douajation and some
mechanisms that have been found to avoid thatigalidlouble taxation
might have negative effects on cross-border traimsec

It should be noted only that Articles 23 A and 2&u® designed to
be alternatives.

Article 24 (Non-discrimination).

This Article provides the general principle of ndiserimination.

According to thdnternational Tax Glossarydiscrimination” is “the
equal treatment of different cases or the uneqealtrhent of comparable
cases. In an international tax context discrimoratmost often takes the
form of different treatment of taxpayers whose aitotns are comparable
except in respect of a characteristic such as maltty.”

Article 24 disallows each Contracting State fromtirec some
discrimination between its citizens and corporai@amd those of another
country.

Article 24 focuses on the nationality of taxpayesd not on their
residence.

As a consequence some discrimination between rdsidgend non-
residents seem to be acceptable, and if a ComtgaStiate treats a national
of another country less favorably for some readbas are different than
his/her nationality, there could be no violationAaficle 24(1).

According to Article 3(1)(g) of the OECD model ta@nvention “the

term ‘national’, in relation to a Contracting Stateeans:

1 Seesupra§ 1.2.
2B, LARKING (ed.),supranote 13, at 106.
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() any individual possessing the nationality ortizeinship of that
Contracting State; and

(i) any legal person, partnership or associatienvihg its status as such
from the laws in force in that Contracting State.”

So, the meaning of the term “national” is strongdated to the domestic
law of each Contracting State.

It must be pointed out that the principle of noeedimination stated
in Article 24 applies even though the persons ‘fawe residents of one or
both of the Contracting States.” It means thatdetl4 offers a protection
that goes beyond the one provided by the OECD mtadelconvention,
according to its Article 1 “this Convention shafipdy to persons who are
residents of one or both of the Contracting States.

The extension of the protection offered by the OE@&del is also
acted by Paragraph 6. According to that Paragraph provisions of this
Article shall, notwithstanding the provisions oftisle 2, apply to taxes of
every kind and description.”

It is clear the desire to overcome the limit immbd®y Article 2 of the
OECD model, according to it the tax convention sbaVer only the taxes
specifically indicated there.

Article 24(2) is concerned about stateless persand,provides the
same rule written in Paragraph 1. Clearly, in cafsstateless persons the
residence is important, so the principle of norcwlisination will apply
between stateless persons who are resident in #&ractng State and
national of another Contracting State.

Article 24(3) addresses permanent establishment$,repeats for
them the same principle written in Paragraph 1.

It should be underlined that the concept of “peremanestablishment”
occurs again. It demonstrates that for the purpddsbe OECD model tax

convention that concept is very important.
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Moreover, it must be pointed out that in spite bé tdisposition
included in Article 24(1), Article 24(3) states thahe permanent
establishment has not to be “taxed less favoratblgh a resident company,
meaning that it could be treated differently.

Clearly, to establish if the principle of non-disaination has been violated,
the same activity sector must be considered.

The last sentence of Paragraph 3 allows for a @oimtig State to
establish whether or not to grant the individuatspeal allowances and
reliefs.

Article 24(5) applies the principle of non-discrmation to
deductions.

Finally, Article 24(6) disallows a Contracting Cdonto treat less
favorably a company that is owned by non-residents.

Article 25 (Mutual agreement procedure)

Some conflicts may arise if the tax administrations the
Contracting States interpret differently some faetated to the taxpayer, or
if they have different interpretations of the tenmshe tax convention.

In these cases Atrticle 25 provides some mechamssulve the conflicts.

Especially it includes three kinds of solutionsedfic case mutual
agreements, interpretative mutual agreements, rdontmagion.

According to Article 25(1-2), that provides theesilfor the specific
case mutual agreement, if a person thinks thaat¢hiens of the Contracting
States are in contrast with some provisions oftéxeconvention, he can
present his case to the authority of the countryredidence. As a
consequence the competent authorities of the GumgaStates must reach
some agreement about that particular situation.

The case must be presented to the competent aythotihin three years
“from the first notification of the action resulgnin taxation not in

accordance with the provisions of the Convention.”
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Clearly, the competent authorities are the taxaitibs of the Contracting
States.

Moreover, the mutual agreement procedure is totallgrmal; in fact, it
may include communications and meetings betweerpdnees, according
Paragraph 4 of Article 25.

Article 25(3) addresses the interpretative mutugrteaments. This
kind of agreement is used to solve difficultiesaojeneral nature that does
not cause as their effect the renegotiation otalkeconvention.

Particularly, they can be helpful to specify theameag of the terms that are
ambiguous, or to solve difficulties that can arigden one of the

Contracting States has modified its internal law, to establish the

relationships between some particular domesticsridaed some other
particular rules included in the tax convention.

Finally, Article 25(5) states that when the proaedof specific case
mutual agreements have no effects because theactngy States cannot
reach an agreement within two years from the ptasen of the case to the
competent authority “any unresolved issues ari$iogn the case shall be
submitted to arbitration if the person so requésts.

That is the last kind of solution of conflicts (salled “arbitration”)
provided by Article 25, but there are two fundana¢hnits:
-the arbitration procedure must be approved by gheson, so it must
confirm the desire to submit the case to arbitrgtand
-it is not possible to submit the case to arbibraif “a decision on this issue
has already been rendered by a court or adminisratbunal of either
State.”

Article 26 (Exchange of information).

Article 26 provides one of the most effective amtbidance

measures included in OECD model tax conventioriaa it gives to each
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Contracting State the right to request to the atl@ontracting Countries
some information about their taxpayéts.

A tax administration does not have to inform adest that it has
asked for some tax information about it to anothgrauthority.

It should be noted that Article 26 does not providethe taxpayer any
instrument to oppose the request formulated byatstry.

The information that a tax authority can ask totheoone is very
different. In fact, for instance, it can ask somiimation about the amount
of dividends, interests and royalties paid by &lexg of a state to a resident
of another state, or about taxpayers’ profit altmees, or about the income
that a resident declares, or about the fair valwket prices of some
commodity in a transaction.

The exchange of information between two Contractgigtes may
also make easy to have some information abouteetsdf third states, or
about transactions acted in a tax haven jurisdictio

There are two different kinds of exchange of infation. In fact, a
country can spontaneously give information abostrésidents when it
believes that they can be helpful for a differeotirry, or it can give the
information only if they are required to give it.

Article 26 provides several limits to the exchaogeformation.

First of all, that instrument is possible if “thexation there under is
not contrary to the Convention.”

Moreover, the information provided is covered by Hame secret as
it would have under the domestic law. They candwealed only in public

court proceedings or in judicial decisions.

% See, on the topic, Saverio Capolupdyove regole sullo scambio di informazioni e sulla
cooperazione internaziongld2 Corr. TRIB. 974 (2010); Piergiorgio Valentd,0 scambio di
informazioni su richiesta nelle fonti comunitaridl IL FISCO 4987 (2010);id., Lo scambio di
informazioni spontaneo nelle fonti internazionak@vranazionali32iL FISC05170 (2010)jd., |
Tax Information Exchange Agreements (TIEAS) Digposi OCSE su scambio di informazioni
con paradisi fiscali 35IL FISC05781(2009).
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A Contracting State cannot use the instrument piexviby Article 26 either
to get information that it would not have been atdeobtain under its
domestic law or to have information in violationtbe domestic law of the
Contracting State.

Furthermore, according to Paragraph 3, in no casdhe instrument
of exchange of information compel the other CorningcState to violate its
domestic rules, or to reveal information covered dBcret for trade,
business, industrial, commercial or professionaso@s, or to reveal
information that is contrary to public policy.

Article 27 (Assistance in the collection of taxes)

Under the point of view of a country, it is veryrtido recover taxes
acting on the assets situated overseas.

In fact, it can happen that taxpayers transferrtpeoperty to a foreign
country to impair tax recovery by the state ofdesce.

On this topic, Article 27 requires the ContractiStates to assist
“each other in the collection of revenue claims.”

This obligation of assistance goes beyond the ditiwihs provided by

Articles 1 (Persons covered) and 2 (Taxes coveresia consequence the
states can assist each other to collect taxes fexpayers that are not
residents of one of the Contracting Countries, s can be different
than those listed in Article 2 (Taxes covered).

The state that receives a request on assistanoe drmther state
must proceed according to the rules of its domdgsiic

It should be noted that Article 27 provides part tbe same
limitations as those Article 26 includes about éxehange of information.
In fact, according to Paragraph 7, in no case c&voumtracting State be
compelled to adopt measures that violate its damestes or that are
contrary to public policy.

Moreover, in no case can a Contracting State bmyeblto assist

another country if the advantage that it will haige less than its
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disadvantage, and if the required country has dopted all the reasonable
measures to collect taxes or conservancy ass&gudyers.

Paragraph 5 underlines that the request of assesiarthe collection
of taxes will not have any priority in the receiveduntry under its
domestic law.

Finally, assistance in tax recovery can have séverms, such as,
the exchange of documents, the exchange of infesmathe conservancy
of assets, the seizures of assets, etc.

Article 28 (Members of diplomatic missions and condar posts).

This Article confirms the speciatatusrecognized to “members of
diplomatic missions or consular posts” that undher provisions of the tax
convention cannot suffer a treatment worse thahdha they have under
the general rules of international law or under previsions of other
special agreements.

Article 29 (Territorial extension).

According to this Article, the Contracting States@gree to extend
some or all provisions included in their tax convem to third states that
are strictly related to one of the States of thav@ation.

The only limitation provided by Article 29 is thttte third state must
impose “taxes substantially similar in characterthose to which the
Convention applies.”

The Contracting States must agree to all conditi@fissuch
extension, including the duration.

Article 30 (Entry into force) andArticle 31 (Termination) focus
on the ratification of the tax convention, its tamation, and the procedures
for each.

In conclusion of our analysis of the dispositiofishe OECD model
tax convention, | want to underline the relatiopsbf them and the Italian
domestic law, mentioning a sentence of the ItaBapreme Court., case no.

112, 2000, in which we can be read “quanto al Mod@CSE in materia di
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doppie imposizioni, esso non contiene norme dimetae applicabili
nell'ordinamento interno ma, come ritenuto dallat€ai Giustizia CE
(sentenza 12 maggio 1998, C - 336-96, punto 24 aeditivazione) proprio
in relazione ai problemi suscitati dall'inserimemtelle convenzioni sulla
doppia imposizione nel sistema comunitario, costi, appunto, soltanto
un modello che puo ispirare gli Stati membri netlanclusione di
convenzioni bilaterali. Ne puo riconoscersi un gipio "della nazione piu
favorita”, il quale, secondo la controricorrentetedminerebbe I'automatica
estensione al caso di specie di altre convenziibetieali contro la doppia
imposizione, nelle quali e prevista espressameatdoto applicabilita
all'lLOR. Il diritto internazionale consuetudinammn conosce, infatti, una
simile estensione, al di fuori di una specificauslala inserita nei trattati,
clausola che non esiste nella Convenzione de gegaxe condivisibile la
tesi, sostenuta da isolata dottrina, che tutte devenzioni bilaterali in
materia di doppia imposizione concluse tra Paesnibmedella Comunita
Europea contengano implicitamente una simile claustn definitiva,
soltanto il diritto positivo nazionale puo fornile risposta al quesito, non
potendo riconoscersi, né al modello OCSE, né aloeotlo, una funzione

qualificatoria riservata al diritto nazionalé?

3.3 The United Nations (UN) model tax convention.

The last update of the “UN Model Double Taxationn@ention
between Developed and Developing Countries” wasasgld in 2001
thus almost ten years before the last update cDEED model.

Its structure is almost the same as the structitbeoOECD model

tax convention, and its content is similr.

% Italian Supreme Court (Corte di Cassazione), nasd 12, 2000, in Boll.Trib. 2000, at 1026.
% |t should be noted that a panel of experts is wgrkowards a revised UN Model Double
Taxation Convention, including the Commentaries.
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Similar to the OECD model, the UN model consists@fen chapters, each
including one or a group of articlés.
Our intention is analyzing only the remarkable @lfinces from the

OECD model tax convention dispositions.

% See, on the topic, IFAJN DRAFT MODEL TAX CONVENTION (1979);W. Wijnen & M. Magenta,
The U.N. Model in PracticdBULL. INT'L Fisc. Doc. 574(1997);J. OwensThe Main Differences
between the OECD and the United Nations Model Quiitvas, inOECD PROCEEDINGS TAX
TREATIES-LINKEAGES BETWEEN OECD MEMBER COUNTRIES AND DYNAMIC NON MEMBER-
EcoNOMIES(1996);E. van Der BruggerRreliminary look at the new UN Model Tax Convention
BRIT. TAX REV. 119(2002).

°” Summary of the convention:

“Title and Preamble

Chapter I: Scope of the Convention

Article 1 Persons covered

Article 2 Taxes covered

Chapter Il : Definitions

Article 3 General definitions

Article 4 Resident

Article 5 Permanent establishment

Chapter lll: Taxation of income

Article 6 Income from immovable property

Article 7 Business profits

Article 8 Shipping, inland waterways transport amdtransport (alternative A)

Article 8 Shipping, inland waterways transport amdtransport (alternative B)

Article 9 Associated enterprises

Article 10 Dividends

Article 11 Interest

Article 12 Royalties

Article 13 Capital gains

Article 14 Independent personal services

Article 15 Dependent personal services

Article 16 Directors’ fees and remuneration of tepel managerial officials

Article 17 Artistes and sportspersons

Article 18 Pensions and social security paymerntsr(aative A)

Article 18 Pensions and social security paymerntsr(ztive B)

Article 19 Government service

Article 20 Students

Article 21 Other income

Chapter IV: Taxation of capital

Article 22 Capital

Chapter V: Methods for elimination of double tawati

Article 23 A Exemption method

Article 23 B Credit method

Chapter VI: Special provisions

Article 24 Non-discrimination

Article 25 Mutual agreement procedure

Article 26 Exchange of information

Article 27 Members of diplomatic missions and cdasposts

Chapter VII: Final provisions

Article 28 Entry into force

Article 29 Termination.”
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Article 3 (General definitions).

Different than the same article of the OECD mode&l ¢onvention,
Article 3 of the UN model does not provide any deion of the terms
“enterprise” and “business.” However, the defimtiof “enterprise” is
included in the definition of “enterprise of a Cradting State” and the
definition of “business” is written in other artd of the UN model.

Article 4 (Resident)

The only difference in respect of the same artimlethe OECD
model is that according to Article 4 of the UN mbdbke place of
incorporation is relevant to establish the resiéesica person.

Article 5 (Permanent establishment)

This Article presents some differences from the esamticle of the
OECD model. Paragraph 3 includes in the definitioin “permanent
establishment” supervisory activities, as well thg, furnishing of services
(including consultancy services), if they contirfoea period of more than
six months.

Moreover, Paragraph 4 excludes from the definibbrfpermanent
establishment” the activity of delivery of goodsmerchandise belonging
to the enterprise.

Article 5(5) of the UN model extends the ambit b tdependent
agent permanent establishment by including theatitn where the agent
“has no such authority, but habitually maintaingha first-mentioned State
a stock of goods or merchandise from which he satyutlelivers goods or
merchandise on behalf of the enterprise.”

Furthermore, Article 5(6) provides a special ruler fnsurance

agents®

% Article 5(6) states “notwithstanding the precedipmvisions of this article, an insurance
enterprise of a Contracting State shall, exceptegprd to re-insurance, be deemed to have a
permanent establishment in the other ContractiageSt it collects premiums in the territory of
that other State or insures risks situated thetkiough a person other than an agent of an
independent status to whom paragraph 7 applies.”



126

Article 5(7) of the UN model is similar to Articlg(6) of the OECD
model, but it offers further specifications, clgifg “however, when the
activities of such an agent are devoted whollylaroat wholly on behalf of
that enterprise, and conditions are made or impbségdeen that enterprise
and the agent in their commercial and financiatrehs which differ from
those which would have been made between indepetmrahterprises, he
will not be considered an agent of an independ=tas within the meaning
of this paragraph.”

Article 5(8) of the UN model is equal to ArticleA(of the OECD
model.

Article 6 (Income from immovable property).

Article 6(4) of the UN model extends the OECD vensof the same
Paragraph “to income from immovable property usadtlie performance
of independent personal services.”

Article 7 (Business profits)

Article 7 of the UN model is similar to the prevewersion of
Article 7 of the OECD moder} but it should be considered that the UN
model is under revision.

However, the most important difference between cheti7 of the
OECD model and the same one of the UN model isAhatle 7 of the UN
model includes a “force of attraction” rul¥®, which means that,
differently than the OECD model, it contains a dsigion which is
intended to impair a non-resident, that acts thinou permanent
establishment, to operate some transactions owgrs@thout using the

permanent establishment.

% Article 7 of the OECD model has been totally midifunder the last update of the OECD
model tax convention. For the previous version dfcde 7 of the OECD model seseipranote 88.

190 According to BLARKING (ed.),supranote 13 “force of attraction” is a “concept undérich a
permanent establishment is taxed by the countwhiich it is located not only on the income and
property, but also on all income derived by iteefgn head office from sources in, and all property
owned by the foreign head office situated in thenty where the permanent establishment is
located.”
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To attack such avoidance activities, Article 7(f)tlme UN model
allows the country of source to tax, as profits thle permanent
establishment, sales or other business activiaeged on in the country of
source and that are of “the same or similar kindhase effected through
that permanent establishment.”

Article 8 (Shipping, inland waterways transport and air

transport).

The UN model includes two alternatives for Artiéle

Alternative A is equal to Article 8 of the OECD nweid

Alternative B, differently than Article 8 of the @B model,
distinguishes the treatment of aircraft from the oh ships. In fact, it states
that when the shipping activities in a Contract8igte, that is different than
the one in which the place of effective managenwnthe enterprise is
situated, arising from the operation of ships ielinational traffic are more
than casual, in that case “such profits may bedt@x¢hat other State"™

Article 9 (Associated enterprises)

Article 9 of the UN model adds one more paragraplhe text of
Article 9 of the OECD model.

In fact, Paragraph 3 of Article 9 of the UN modektares that the
adjustment rule provided by Paragraph 2 shall nmplyaif a legal
proceeding has stated that “one of the enterpiseserned is liable to
penalty with respect to fraud, gross negligenceititul default.”

Article 10 (Dividends).

Different than the same article of the OECD modeticle 9 of the

UN model allows the Contracting States to estabtistough bilateral

191 Article 8 (alternative B)(2) states: “Profits frothe operation of ships in international traffic
shall be taxable only in the Contracting State hicl the place of effective management of the
enterprise is situated unless the shipping aaivitarising from such operation in the other
Contracting State are more than casual. If sudkitees are more than casual, such profits may be
taxed in that other State. The profits to be tarethat other State shall be determined on thesbasi
of an appropriate allocation of the overall netfipsoderived by the enterprise from its shipping
operations. The tax computed in accordance with sillocation shall then be reduced by ___ per
cent. (The percentage is to be established thrbiigteral negotiations.)”.
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negotiations the percentage of the gross amounhefdividends “if the
beneficial owner is a company (other than a pastripj which holds
directly at least 10 per cent of the capital of twmpany paying the
dividends” and “in all other cases.”

Moreover, Article 10 of the UN model considers thiguation in
which the beneficial owner acts through a permarestablishment or
performs independent personal services from a fipeesd equal.

Finally, it should be noted that Article 10 of td& model contains a
link to Article 14; this link has been deleted e tOECD model.

Article 11 (Interest).

The same considerations written on Article 10 canréported on
Article 11.

Article 12 (Royalties).

The same considerations written on Article 10 canréported on
Article 12.

Moreover, it should be noted that different thae #ame Article of
the OECD model, Article 12 of the UN model allowsetcountry of
residence to tax foreign royalties derived by @sidents. At the same time
it also allows the country of source to tax the sanyalties, but subject to
some restrictions on the tax amount.

Article 12(3) of the UN model extends the definitiof the term
“royalties,” also including “flms or tape used fomdio or television
broadcasting” and “for the use of, or the rightise, industrial, commercial
or scientific equipment.”

Different from the OECD model, the UN model inclsde

paragrapf’?in which it deals with the meaning of the wordssig in.”

192 Article 12(5) of the UN model states “royalties shall be deemcedrise in a Contracting State
when the payer is a resident of that State. Whieogyever, the person paying the royalties,
whether he is a resident of a Contracting Stateaty has in a Contracting State a permanent
establishment or a fixed base in connection withiclvtthe liability to pay the royalties was
incurred, and such royalties are borne by such aeemt establishment or fixed base, then such
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Article 13 (Capital gains).

Article 13 of the UN model contains a regulationtioé gains from
the alienation of shares derived from immovablepprty situated in the
country of source partially different than that yaced by Article 13 of the
OECD model.

In fact, Article 13 of the UN model includes in tlsame context
either shares derived from immovable property s#didan the country of
source either “an interest in a partnership, tanststate,” and provides the
only limit that the property of both of them mustohsist directly or
indirectly principally of immovable property sit@at’ in the country of
source.

Thus, this Article contains a “principally” test,hase meaning is
clarified in Paragraph 4(2), according to that “fitve purposes of this
paragraph, “principally” in relation to ownershig mnmovable property
means the value of such immovable property excgesinper cent of the
aggregate value of all assets owned by the compgaarnership, trust or
estate.”

Article 13(5) of the UN model states that in casegains from the
alienation of shares other than those covered higl&rl3(4), it must apply
the residual rule provided by Article 13(6) of tb& model, according to
that the right to tax belongs to the country ofdesce.

Finally, Article 13(6) of the UN model is equal faticle 13(5) of
the OECD model.

Article 14 (Independent personal services).

This Article'® has been deleted in the OECD model because under

the point of view of the “OECD Committee on Fisgsifairs” income

royalties shall be deemed to arise in the Statehich the permanent establishment or fixed base
is situated.”

193 Article 14 of the UN model states “1.Income derived by adesi of a Contracting State in
respect of professional services or other actiwititan independent character shall be taxable only
in that State except in the following circumstanogen such income may also be taxed in the
other Contracting State:
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derived from independent personal services, megmengonal services that
are independent from an employment relationshig,oae kind of business
income, thus they fall within Article 7 (Businesofits).

However, as Article 15 provides the rule about taxaof income
arising from an employment relationship, it is veppmmon that
Contracting States include in their tax conventiansarticle that provides
the rule about taxation of income arising from srbsrder independent
personal services.

The main rule provided by Article 15 is that thghti to tax income
derived by independent personal services belongghé& country of
residence. There are some exceptions to the mhanlrufact, the country
of source may tax these activities if they are quened from a fixed base,
or if the resident that provides these servicegssiathe country of source
“for a period or periods amounting to or exceedinghe aggregate 183
days in any twelve-month period commencing or emdmthe fiscal year
concerned.”

In those cases the right of taxing of the counfrgaurce is limited; in fact,
it can tax only income that is attributable to tixed base, and only income
that is derived from the activities performed ie ttountry of source.

Article 14(2) provides the definition of “professia services” for
the purpose of the OECD model tax convention, mésdnot provide a
definition of “fixed base,” that should be obtainBdm the domestic tax

law of the country of source.

(a) If he has a fixed base regularly availableito Im the other Contracting State for the purpose
of performing his activities; in that case, onlyraach of the income as is attributable to thatdixe
base may be taxed in that other Contracting State;

(b) If his stay in the other Contracting Statedsd period or periods amounting to or exceeding in
the aggregate 183 days in any twelve-month permmneencing or ending in the fiscal year
concerned; in that case, only so much of the incamis derived from his activities performed in
that other State may be taxed in that other State.

2. The term “professional services” includes esgbciindependent scientific, literary, artistic,
educational or teaching activities as well as the@ependent activities of physicians, lawyers,
engineers, architects, dentists and accountants.”
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Article 15 (Dependent personal services)

This article is almost equal to Article 15 of th&OD model. The
title is different; in fact, Article 15 of the OECDhodel is titled “income
from employment.”

Moreover, in Article 15 of the UN model the concegt “fixed
place” is associated with the concept of “permasidblishment.”

Article 16 (Directors’ fees and remuneration of toplevel

managerial officials).

This Article provides the same rule written in Alé 16 of the
OECD model, but distinguishes between “board céators” and “top-level
managerial position,” which may both be taxed ie ¢hate of residence of
the company.

In fact, Paragraph 2 of this Article addresses tdpation of the
remuneration of top-level managerial officials.

Consequently, different than the same Article e @ECD model
the title of Article 16 of the UN model also incksl “remuneration of top-
level managerial officials.”

Article 17 (Artistes and sportspersons)

The only difference with Article 17 of the OECD nwebds that in
Article 17 of the UN model there is a link to AtBcl4 that has been
deleted in the OECD model.

Article 18 (Pensions and social security payments)

The UN Model includes two alternatives for Artidl8.

Different than the same Article of the OECD modetjcle 18 of the
UN model in both alternative texts addresses pessias well as, social
security payments.

Moreover, in both alternative texts the main rdehat the right of
taxing belongs to the country of residence, andaiti alternative texts the

country of source has the right to tax “pensionsl @ad other payments
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made under a public scheme which is part of theakeecurity system of a
Contracting State or a political subdivision opedl authority.”

Article 18 (alternative B) adds to the text of At 18 (alternative
A) “pensions and other similar remuneration paid aoresident of a
Contracting State in consideration of past emplayhmay be also taxed
in the country of source “if the payment is madealnesident of that other
State or a permanent establishment situated thérein

Article 19 (Government service)

In a way different than the same Article of the @E@odel, Article
19 of the UN model expressly excludes pensions fiteenrule established
in its Paragraph 1, but it addresses them in theagPaph 2 without
associating them to “other similar remuneratiors”d@ne by Article 19 of
the OECD model.

Article 20 (Students)

The only difference in respect to the same Artiofethe OECD
model is that Article 20 of the UN model also mens “business trainee”
in addition to “student” and “business apprentice.”

Article 21 (Other income).

Different than the same Article of the OECD modelArticle 21 of
the UN model the concept of “fixed base” is assedawith the concept of
“permanent establishment.”

Moreover, there is a link to Article 14 that hasbealeleted in the
OECD model.

Finally, it also allows the country of source ta tdems of income
of a resident of a Contracting State not dealt witthe foregoing articles
of this Convention and arising in the” country ofisce.

Article 22 (Capital).

Similar to other articles of the UN model, Arti2 associates the
concepts of “fixed base” and “independent persamwlices performed

from a fixed base” with the concept of “permanestablishment.”
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Furthermore, there is a link to Article 14 that lheen deleted in the
OECD model.

Article 22(4) of the UN model adds to Article 22(d) the OECD
model that bilateral negotiations must regulate ‘gluestion of the taxation
of the capital represented by immovable property movable property and
of all other elements of capital of a resident @antracting State.”

Article 25 (Mutual agreement procedure)

This Article of the UN model adds to the same Aetiof the OECD
model encouragement to the competent authoritiéiseo€ontracting States
to implement the mutual agreement procedures peovidr in this Article
by developing either appropriate bilateral or appite unilateral
procedures, conditions, methods and techniques.

Article 25 of the UN model omits Paragraph 5 ofiéla 25 of the
OECD maodel that includes the procedure of “arbirat

Article 26 (Exchange of information).

The content of Article 26 of the UN model is subbsialy the same
as that of Paragraphs 1, 2 and 3 of Article 2ehef®@ECD model, but it is
written differently.

Article 26 of the UN model omits Paragraphs 4 anaf Brticle 26
of the OECD model. As a result, some restrictiomghe instrument of
exchange of information are not present.

Nevertheless, Article 26 of the UN model, similarArticle 25 of
the UN model, adds to the same Article of the OEGdIel encouragement
to the competent authorities of the ContractingteStato “develop
appropriate conditions, methods and techniguesezomy the matters in
respect of which such exchanges of informationldbalmade, including,
where appropriate, exchanges of information reggrthx avoidance.”

Article 27 (Members of diplomatic missions and congdar posts).

This article is equal to Article 28 of the OECD netd
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Finally, it must be pointed out that in the UN mbdeere is no
mention of the assistance in the collection of saxa fact, Article 27
(Assistance in the collection of taxes) is not presMoreover, Article 29
(Territorial extension) of the OECD model is natluded in the UN model.

Consequently, the UN model contains only twentyerarticles.

Article 28 (Entry into force) of the UN model is equal to Article 30
of the OECD model; andrticle 29 (Termination) is equal to Article 31 of
the OECD model
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4.1 The United States (U.S.) model income tax comten.

The last update of the U.S. model income tax comwenwas
released on November 15, 2006.

Different than the OECD model tax convention angl thN model
double taxation convention, the U.S. model incomedonvention has no
chapters. It consists of twenty nine articiésand its content presents

several differences from the OECD and the UN models

1% Summary of the convention:

“Article 1 General scope

Article 2 Taxes covered

Article 3 General definitions

Article 4 Resident

Article 5 Permanent establishment

Article 6 Income from real property

Article 7 Business profits

Article 8 Shipping and air transport

Article 9 Associated enterprises

Article 10 Dividends

Article 11 Interest

Article 12 Royalties

Article 13 Capital gains

Article 14 Income from employment

Article 15 Directors’ fees

Article 16 Entertainers and sportsmen

Article 17 Pensions, social security, annuitieenahy, and child support
Article 18 Pension funds

Article 19 Government service

Article 20 Students and trainees

Article 21 Other income

Article 22 Limitation on benefits

Article 23 Relief from double taxation

Article 24 Non-discrimination

Article 25 Mutual agreement procedure

Article 26 Exchange of information and administratassistance
Article 27 Members of diplomatic missions and cdasposts
Article 28 Entry into force

Article 29 Terminatior.
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As | have done for the UN model, our intentionnsigzing only the
remarkable differences from the OECD model tax eomon
dispositions:®®

Article 1 (General scope).

The title of this Article, as well as its conterd,different than the
same article of the OECD model. In fact, ParagréhBst,5, and 6 are not
present in the OECD model.

It should be noted that Paragraph 1 contains a atilexception,
meaning that according to it the convention “slagdply only to persons
who are residents of one or both of the Contrac@igtes, except as
otherwise provided in the Convention.”

Paragraph 2 establishes the supremacy of the dionhe@stand any
other agreement to which the Contracting Statepartes, except to some
dispositions of the General Agreement on Trade enviSes specified in
Paragraph 3.

Paragraph 4 says that a Contracting State cargtarsidents or its
citizens as if the tax convention between U.S. ltadgl had never existed; at
the same time it provides the chance that a fooiteen or a former long-
term resident of a Contracting State can ask timked “in accordance with
the laws of that Contracting State,” even if nogena resident or a citizen.

The power given to a Contracting State by Paragdajshlimited by
Paragraph 5, which lists some dispositions thahatbe infringed.

Paragraph 6 addresses the issue of entities that fiacally
transparent, such as partnerships and some tiustsParagraph applies to

any resident of a Contracting State who is entitedincome derived

195 see, on the topic, Yoseph Edrey & Shmuel SHamg U.S. Taxation of Alien&1 Cap. U. L.
Rev. 121 (1992); Charles H. Gustafsohax Treaties in the Americas: The United States
Experience, inNTERNATIONAL TAX LAW (Andrea Amatucci ed., 2006), at 183; Roberto Dadk|
The Role of United States Income Tax Treaties: $plweres of Negotiationd3TEX. INT'L L. J.
387 (1977-1978); William J. Nolan, JiThe Tax Reform Act of 1976: Treatment of Foreign
Income and Effects on U.S. Development of Foreigmeil Resources6 DENV. J.INT'L L. &
PoL’y 635 (1976-1977); Martin Norsupranote 2, at 431.
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through an entity that is treated as fiscally tp@ment under the laws of
either Contracting Staf&®

Article 2 (Taxes covered).

The main differences from the same Article of tHeGID model are
that in Article 2 of the U.S. model the link to tfaxes on capital” is not
present, as well as the link to the “political swixions or local
authorities.”

Article 3 (General definitions).

The definition of “person” provided by Paragraptoflithis Article
includes “an estate, a trust, a partnership.”

The definition of “company” contains a link to thaefinition
provided by the domestic law of the state in whidh organized.

In the definition of “enterprise of a Contractinta®” the link to the
entity “that is treated as fiscally transparentpissent.

In the U.S. model there is the definition of “pemsifund™®’ that is
not present in the OECD model.

Finally, Paragraph 2 of Article 3 of the U.S. modgites the chance
that the competent authorities of the ContractingteS can agree to a
common meaning of a term included in the Convention

Article 4 (Resident).

According to this Article, the concepts of “citizmp” and “place of
incorporation” are relevant to establish if a perss “resident of a
Contracting State” for the purpose of the U.S. nhdabe convention.

Paragraph 2 specifies that a pension fund or czg#don that has
religious, charitable, scientific, artistic, culélyor education purposes must

be treated as a “resident of a Contracting State.”

1% See ECHNICAL EXPLANATION ACCOMPANYING THE UNITED STATES MODEL INCOME TAX
CONVENTION OFNOVEMBER 15,2006, at 6.

1974The term “pension fund” means any person establisn a Contracting State that is:

i) generally exempt from income taxation in thet8t and

i) operated principally either:

A) to administer or provide pension or retiremeanéfits; or

B) to earn income for the benefit of one or morespes described in clause A).”
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Paragraphs 4 and 5 are not present in the OECD Inigsieecially,
Paragraph 4 addresses the issue of a double resttenpany and
Paragraph 5 addresses the issue of a double regideson other than an
individual or a company. In both cases “the competathorities of the
Contracting States shall endeavor to determinentbde of application of
the Convention.”

Article 6 (Income from real property).

This Article uses the term “real property” insteafl “immovable
property.”

Moreover, Article 6 of the U.S. model adds one mpaeagraph to
the text of the same Article of the OECD model. fact Paragraph 5
provides for the chance that a resident of one 1@otihg State, that derives
real property income from the other, has decidedahy taxable year, to be
subject to taxes in that other state on a net basis

Article 7 (Business profits).

Similar to the same Article of the UN model, Aract of the U.S.
model is similar to the previous version of Artidleof the OECD modéf®
but it should be considered that the last updatth@fU.S. model income
tax convention is previous to the last update ef@GHECD model.

The main rule dictated by Article 7(1) has not artle of attraction;”
in other words, all revenue of the corporation ioagjng in the country of
source and related to the permanent establishmehat state, e.g. interest
and dividends, will not be automatically attributéd the permanent
establishment. In fact, Article 7(2) states that pinofits to be attributed to a
permanent establishment are those which “it migh¢Xpected to make.”

Thus, for the purpose of the U.S. model tax corigantthe

permanent establishment is considered to be a aepanterprise, even

198 Article 7 of the OECD model has been totally midifunder the last update of the OECD
model tax convention. For the previous version dfche 7 of the OECD model sesaipranote 88.
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though legally it is not a different entity tharetborporation, and it is only
a presence in the state of source (this is thergepantity approach).

The business profits of the permanent establishmentetermined
by considering it as a separate company, even thdubave already
clarified that legally it is not a different entity

Paragraph 7 provides for a special provision teatat included in
the same Atrticle of the OECD model, according tachtihe effects of the
operations acted by a permanent establishment eanaxable in the
Contracting State where such permanent establishweaensituated, even if
the permanent establishment no longer exists. rliesapplies with respect
to Paragraphs 1 and 2 of Article 7 (Business Rapfitaragraph 6 of Article
10 (Dividends), Paragraph 4 of Article 11 (InteyeBaragraph 3 of Articles
12 (Royalties) and 13 (Gains) and Paragraph 2 dfclar21 (Other
Income).

Article 8 (Shipping and air transport).

This Article is different than the same Article thle OECD model
because in the U.S. model there is no link to tbecept of “place of
effective management.” As a consequence the gemel@lprovided by
Article 4 should be applied to establish the statethe enterprise that
obtains profits from the operation of ships or @ft

Paragraph 2 contains a list of activities that minst treated as
“profits from the operation of ships and aircraft.”

Paragraph 3 states an exception to the generalpnoieided by
Paragraph 1 in case of containers that are “usetlaiosport solely between
places within the other Contracting State.” In tbhase profits derived by
the operations involved those containers are n@ibia by the state of the
enterprise but they are taxable by the state witthich the transportation
happens.
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Article 10 (Dividends).

This Article, as well, is different than the samgiédle of the OECD
model. Firstly, in Paragraph 2 the partnership as mentioned, meaning
that it is included in the concept of “company.”

The percentage of the voting stock of the compaaying the
dividends that the corporation must own directtyprder to apply the rule
provided by Paragraph 2, is different than the omduded in the same
Article of the OECD model.

The general rule according to which dividends cantdxed by the
country of residence of the shareholders is theesamthe one stated in
Article 10 of the OECD model. Paragraphs 5 and Artitle 10 of the U.S.
model have the same content as Paragraphs 3 ahd\diae 10 of the
OECD model.

Article 10 of the U.S. model adds three more paplgs to the text
of the same Article of the OECD model; in fact, &paphs 3 and 4 of
Article 10 of the U.S. model list some exceptioosthie rule provided in
Paragraph 2.

The main difference between the U.S. model anddBE€D model
concerns the “branch profit tax.” Different from ethOECD model,
Paragraph 7 of the U.S. model states the suprewofaitye rule included in
Paragraph 8 that expressly provides the chancepose a branch profits
tax on profits of a foreign permanent establishmsimilarly to the tax on

dividends given by a subsidiary to its par&fit.

199 Article 10 (8) of the U.S. model states “a) A camp that is a resident of one of the States and
that has a permanent establishment in the othé Stdhat is subject to tax in the other Stataon
net basis on its income that may be taxed in theroBtate under Article 6 (Income from Real
Property) or under paragraph 1 of Article 13 (Gpimsy be subject in that other State to a tax in
addition to the tax allowable under the other psimris of this Convention.

b) Such tax, however, may be imposed:

i) on only the portion of the business profits tetcompany attributable to the permanent
establishment and the portion of the income refeteein subparagraph a) that is subject to tax
under Article 6 or under paragraph 1 of Articlethat, in the case of the United States, represents
the dividend equivalent amount of such profitsraoime and, in the case of ------- , IS an amount
that is analogous to the dividend equivalent amoamd

i) at a rate not in excess of the rate specifiedaragraph 2 a)”.
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Article 11 (Interest).

This Article contains some differences from the sahnticle of the
OECD model. In fact, even thought the main rulevgted by Paragraph 1
is the same, the term “paid to a resident of themtContracting State” is
replaced by the term “beneficially owned by a resid of the other
Contracting State;” as a consequence the effeitieofain rule broadens.

Moreover, Article 11(2)'° of the U.S. model provides two anti-abuse
exceptions to the main rule written in Paragraphle first exception
concerns the so-called “contingent interest.” Téeosd exception concerns

the real estate mortgage investment.

"OArticle 11(2) of the U.S. model states “notwithstamy the provisions of paragraph 1:

a) interest arising in ---------- that is determineith reference to receipts, sales, income, Eafit
other cash flow of the debtor or a related persmmany change in the value of any property of the
debtor or a related person or to any dividend,neaship distribution or similar payment made by
the debtor or a related person may be taxed inCetracting State in which it arises, and
according to the laws of that State, but if thedfimial owner is a resident of the other Contragtin
State, the interest may be taxed at a rate noteeiug 15 percent of the gross amount of the
interest;

b) interest arising in the United States that isticment interest of a type that does not qualdy a
portfolio interest under United States law may dpeetl by the United States but, if the beneficial
owner of the interest is a resident of ------- the interest may be taxed at a rate not exceeding 1
percent of the gross amount of the interest; and

c) interest that is an excess inclusion with respe@ residual interest in a real estate mortgage
investment conduit may be taxed by each Statedardance with its domestic law”.

11 See “Technical explanation accompanying the Un@ieates model income tax convention of
November 15, 2006”, p.39, in which it is possibte read: “Paragraph 2 provides anti-abuse
exceptions to the source-country exemption in pagag 1 for two classes of interest payments.
The first class of interest, dealt with in subpaapis (a) and (b) is so-called “contingent intetest
With respect to the other Contracting State, sutbrést is defined in subparagraph (a) as any
interest arising in that State that is determingddference to the receipts, sales, income, profits
other cash flow of the debtor or a related persmiany change in the value of any property of the
debtor or a related person or to any dividend,neaship distribution or similar payment made by
the debtor or a related person. Any such interest be taxed in that Contracting State according
to the laws of that State. If the beneficial owmera resident of the other Contracting State,
however, the gross amount of the interest mayetat a rate not.

exceeding 15 percent. With respect to interesirgri the United States, subparagraph (b) refers
to contingent interest of a type that does notiuak portfolio interest under U.S. domestic law.
The cross-reference to the U.S. definition of augeint interest, which is found in section
871(h)(4) of the Code, is intended to ensure thatexceptions of section 871(h)(4)(c) will be
applicable.

The second class of interest is dealt with in stdgraph c) of paragraph 2. This exception is
consistent with the policy of Code sections 860E{rYl 860G(b) that excess inclusions with
respect to a real estate mortgage investment cof@&EMIC) should bear full U.S. tax in all
cases. Without a full tax at source foreign purehasof residual interests would have a
competitive advantage over U.S. purchasers atitie these interests are initially offered. Also,
absent this rule, the U.S. Fisc would suffer a nereeloss with respect to mortgages held in a
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The definition of the term “interest” provided inaRgraph 3
expressly includes “all other income that is sutgddo the same taxation
treatment as income from money lent by the taxdawnof the Contracting
State in which the income arises;” in additionxpeessly excludes “income
dealt with in Article 10 (Dividends).”

Finally, any link to the permanent establishmendeteted, because
of the absence of Paragraph 5 of Article 11 of@CD model.

Article 12 (Royalties)

The only difference with the same Article of the CE model is that
the U.S. model includes in the definition of thenéroyalties” provided by
Paragraph 2 “gain derived from the alienation of property described in
subparagraph a), to the extent that such gain i®ingent on the
productivity, use, or disposition of the property.”

Article 13 (Capital gains).

This Atrticle is totally different. The term “immofsée property” is
always replaced by the term “real property.”

Paragraph 2 provided a definition of the term “neaperty situated
in the other Contracting States” that is not pregethe OECD mode'*?
Paragraphs 3 and 6 of Article 13 of the U.S. mbdwk the same content as
Paragraphs 2 and 5 of Article 13 of the OECD model.

Article 13 of the U.S. model adds two more paralysajp the text of
the same Article of the OECD model.

REMIC because of opportunities for tax avoidaneated by differences in the timing of taxable
and economic income produced by these interests”.

112 Article 13 (2) of the U.S. Model states: “For garposes of this Article the term "real property
situated in the other Contracting State" shalludet

a) real property referred to in Article 6 (Inconmerh Real Property);

b) where that other State is the United Statesjited States real property interest; and

¢) where that other State is ------ ,

i) shares, including rights to acquire shares, roh@n shares in which there is regular tradingon
stock exchange, deriving their value or the greptet of their value directly or indirectly from
real property referred to in subparagraph a) &f plairagraph situated in -------- ; and

i) an interest in a partnership or trust to théeekthat the assets of the partnership or trussisb
of real property situated in -------- , or of sharegerred to in clause i) of this sub-paragraph.”
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In fact, Paragraph 4 regulates gains derived bylieaation of ships
or aircraft, and Paragraph 5 concerns gains derbsedhe alienation of
containers.

Article 16 (Entertainers and sportsmer).

After expressing the main rule according to whicieetainers and
sportsmen, though employees, are not taxed acgptdiArticles 7 and 14,
but rather by the country of source, Article 16tlié U.S. model provides
an exception different than the same Article of @€CD model.

In fact, it states that the main rule will not appl“the amount of the
gross receipts derived by such entertainer or spam, including expenses
reimbursed to him or borne on his behalf, from sachvities does not
exceed twenty thousand United States dollars ($80,0r its equivalent in
---------- for the taxable year of the payment.”

Paragraph 2 provides one more exception in catée‘ttie contract
pursuant to which the personal activities are peréa allows that other
person to designate the individual who is to penfothe personal
activities.”

Article 17 (Pensions, social security, annuities, limony, and

child support).

Article 18 of the OECD model includes a very shagulation of
“pensions.”

The U.S. model addresses the issue of pensions/andtfferent
Articles (17 and 18), which provide a very detaitedulation of “pensions,

social security, annuities, alimony, and childpport” (Article 17)*and

113 Article 17 (Pensions, social security, annuities, alimonyd a@hild support) states “1.a)
Pensions and other similar remuneration benefic@aiined by a resident of a Contracting State
shall be taxable only in that State.

b) Notwithstanding subparagraph a), the amounngfsaich pension or remuneration arising in a
Contracting State that, when received, would bemgtdrom taxation in that State if the beneficial
owner were a resident thereof shall be exempt t@prtion in the Contracting State of which the
beneficial owner is a resident.

2. Notwithstanding the provisions of paragraph dyments made by a Contracting State under
provisions of the social security or similar legigbn of that State to a resident of the other



145

“pension funds” (Article 18§

Contracting State or to a citizen of the Unitedt&tashall be taxable only in the first-mentioned
State.

3. Annuities derived and beneficially owned by adividual resident of a Contracting State shall
be taxable only in that State. The term "annuiti@s'used in this paragraph means a stated sum
paid periodically at stated times during a spedifi@mber of years, or for life, under an obligation
to make the payments in return for adequate ahdduakideration (other than services rendered).
4. Alimony paid by a resident of a Contracting 8tat a resident of the other Contracting State
shall be taxable only in that other State. The téatimony" as used in this paragraph means
periodic payments made pursuant to a written séparagreement or a decree of divorce,
separate maintenance, or compulsory support, wiagiments are taxable to the recipient under
the laws of the State of which he is a resident.

5. Periodic payments, not dealt with in paragrapfodthe support of a child made pursuant to a
written separation agreement or a decree of divaeearate maintenance, or compulsory support,
paid by a resident of a Contracting State to adesgi of the other Contracting State, shall be
exempt from tax in both Contracting States”.

114 Article 18 (Pension funds) states: “1. Where an individuabiigha resident of one of the States
is a member or beneficiary of, or participant imemsion fund that is a resident of the other State
income earned by the pension fund may be taxediasme of that individual only when, and,
subject to the provisions of paragraph 1 of Artidlé (Pensions, Social Security, Annuities,
Alimony and Child Support), to the extent thatisitpaid to, or for the benefit of, that individual
from the pension fund (and not transferred to agoplension fund in that other State).

2. Where an individual who is a member or benefic@, or participant in, a pension fund that is
a resident of one of the States exercises an emmglotyor self-employment in the other State:

a) contributions paid by or on behalf of that indival to the pension fund during the period that
he exercises an employment or self-employment & @ther State shall be deductible (or
excludible) in computing his taxable income in tbtter State; and

b) any benefits accrued under the pension fundootributions made to the pension fund by or on
behalf of the individual’'s employer, during thatripe shall not be treated as part of the
employee’s taxable income and any such contribgtishall be allowed as a deduction in
computing the taxable income of his employer irt tiher State.

The relief available under this paragraph shallexateed the relief that would be allowed by the
other State to residents of that State for cortiidos to, or benefits accrued under, a pension plan
established in that State.

3. The provisions of paragraph 2 of this Articlakimot apply unless:

a) contributions by or on behalf of the individuat,by or on behalf of the individual's employer,
to the pension fund (or to another similar pendiord for which the first-mentioned pension fund
was substituted) were made before the individuajabheto exercise an employment or self-
employment in the other State; and

b) the competent authority of the other State hgseeal that the pension fund generally
corresponds to a pension fund established in thar Gtate.

4. a) Where a citizen of the United States whorissident of ------ exercises an employment in ---
---- the income from which is taxable in ------ het contribution is borne by an employer who is a
resident of ------- or by a permanent establishns#ntated in ----- , and the individual is a member

or beneficiary of, or participant in, a pensionrpéstablished in ----- ,

i) contributions paid by or on behalf of that indival to the pension fund during the period that he
exercises the employment in -------- , and that ateibutable to the employment, shall be
deductible (or excludible) in computing his taxaisleome in the United States; and

i) any benefits accrued under the pension fund;amtributions made to the pension fund by or
on behalf of the individual's employer, during thaé¢riod, and that are attributable to the
employment, shall not be treated as part of thel@ymep’'s taxable income in computing his
taxable income in the United States.

b) The relief available under this paragraph shailexceed the lesser of:

i) the relief that would be allowed by the Unitetht®s to its residents for contributions to, or
benefits accrued under, a generally correspondéngipn plan established in the United States;
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The main rule is the same, meaning that pensiodsottrer similar
remuneration shall be taxed only by the countrgesfdence.

Different than Article 18 of the OECD model, Arecll7 of the U.S.
model contains in Paragraph 1(b) and in Paragraggm® exceptions to the
main rule.

Paragraph 3 provides for annuities the same gengralstated for
pensions. It also includes a definition of annsitie

Paragraph 4 addresses in the same way the isghe 6alimony,”
while Paragraph 5 addresses the issue of “peripdignents,” like child
support, which, different than the other remunergtare exempt from tax
in each Contracting States.

Article 18 (Pension funds)

This Article extends the provisions of Article 18(6f 1996 U.S.
model. It addresses the issue of “pension funded astablishes three
fundamental rules:

-cross-deductibility of pension contributions;
-tax exemption of pension plan earnings until dsition; and
-exemption of rollovers and transfers between plans

It should be noted that the first rule is limitegthree obligations: 1)
the individual must predate in the other statepladicipation in the plan; 2)
the plan must be comparable to pension plans imtier state; and 3) the
effect of the provisions of the treaty must be méaeorable than the
benefits accorded by the other country.

The second rule (tax exemption of pension plan iegsn until

distribution) has no limitations. The third rulexéenption of rollovers and

i) the amount of contributions or benefits thaglify for tax relief in -------- .

¢) For purposes of determining an individual’s ity to participate in and receive tax benefits
with respect to a pension plan established in thi#ed States, contributions made to, or benefits
accrued under, a pension plan established in shall be treated as contributions or benefits
under a generally corresponding pension plan ashegul in the United States to the extent relief is
available to the individual under this paragraph.

d) This paragraph shall not apply unless the coemtetuthority of the United States has agreed
that the pension plan generally corresponds tanaipe plan established in the United States.”
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transfers between plans) applies only to domesditsactions, not to cross-
border ones.

Article 19 (Government service)

The main difference between the U.S. model andDEED model is
that Article 19 of the U.S. model expressly ovezsdArticles 14 (Income
from Employment), 15 (Directors' Fees), 16 (Eniedss and Sportsmen),
17(1) (Pensions, Social Security, Annuities, Alimpand Child Support),
and 20 (Students and Trainees).

Article 20 (Students and trainees)

Even though this Article seems to extend its appili;m with respect
to the same Article of the OECD model, becauselsb applies to an
apprentice or business trainee, its effects are ioited.

In fact, different than the same Article of the QE@odel, Article
20 of the U.S. model requires that students, apijoeeand business trainee
must attend a full-time education or trainee.

Moreover, after stating the main rule according vihich the
payments of the students, apprentices and busingsees shall not be
taxed in the state where they are studying or itrginit limits the
exemption for the last two categories to no mow@ntbne year from the
date when they arrive in the country for the puegpoftheir training.

Paragraph 2 provides one more limitation statiraj th student or
business trainee within the meaning of paragraghall be exempt from
tax by the Contracting State in which the individisatemporarily present
with respect to income from personal services iaggregate amount equal
to $9,000 or its equivalent in [ ] annually.”

Finally, Paragraph 3 includes a definition of asimess trainee” for

the purpose of the U.S. model income tax convention
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Article 22 (Limitation on benefits).

This Article'* includes a very singular provision of the U.S. elod

115 Article 22 of the U.S. model states “1.Except as otherwiseiged in this Article, a resident of

a Contracting State shall not be entitled to theefits of this Convention otherwise accorded to
residents of a Contracting State unless such mesisi@ "qualified person” as defined in paragraph
2.

2. A resident of a Contracting State shall be difigih person for a taxable year if the resident is

a) an individual;

b) a Contracting State, or a political subdivistmrocal authority thereof;

c) a companyi, if:

i) the principal class of its shares (and any dipprtionate class of shares) is regularly traded on
one or more recognized stock exchanges, and either:

A) its principal class of shares is primarily trdden one or more recognized stock exchanges
located in the Contracting State of which the comypia a resident; or

B) the company's primary place of management anttaas in the Contracting State of which it
is a resident; or

i) at least 50 percent of the aggregate vote aldevof the shares (and at least 50 percent of any
disproportionate class of shares) in the comparowised directly or indirectly by five or fewer
companies entitled to benefits under clause haf subparagraph, provided that, in the case of
indirect ownership, each intermediate owner iss&demt of either Contracting State;

d) a person described in paragraph 2 of Articlé this Convention, provided that, in the case of a
person described in subparagraph a) of that pgrhgmnaore than 50 percent of the person's
beneficiaries, members or participants are indi@isluesident in either Contracting State; or

e) a person other than an individual, if:

i) on at least half the days of the taxable yearspns who are residents of that Contracting State
and that are entitled to the benefits of this Caotie® under subparagraph a), subparagraph b),
clause i) of subparagraph c), or subparagraph dhisfparagraph own, directly or indirectly,
shares or other beneficial interests representingast 50 percent of the aggregate voting power
and value (and at least 50 percent of any disptmpate class of shares) of the person, provided
that, in the case of indirect ownership, each mestiate owner is a resident of that Contracting
State, and

i) less than 50 percent of the person’s grossrmedor the taxable year, as determined in the
person's State of residence, is paid or accruedcttyi or indirectly, to persons who are not
residents of either Contracting State entitlech ienefits of this Convention under subparagraph
a), subparagraph b), clause i) of subparagrapbr gubparagraph d) of this paragraph in the form
of payments that are deductible for purposes oftéxes covered by this Convention in the
person’s State of residence (but not including sehgth payments in the ordinary course of
business for services or tangible property).

3. a) Aresident of a Contracting State will beittad to benefits of the Convention with respect to
an item of income derived from the other Stateardigss of whether the resident is a qualified
person, if the resident is engaged in the activelaot of a trade or business in the first-mentioned
State (other than the business of making or magagiestments for the resident’'s own account,
unless these activities are banking, insuranceaurgies activities carried on by a bank, insueanc
company or registered securities dealer), andrtbenie derived from the other Contracting State
is derived in connection with, or is incidental tieat trade or business.

b) If a resident of a Contracting State derivestam of income from a trade or business activity
conducted by that resident in the other ContracBtage, or derives an item of income arising in
the other Contracting State from a related perdengonditions described in subparagraph a) shall
be considered to be satisfied with respect to sech only if the trade or business activity carried
on by the resident in the first-mentioned ContragtBtate is substantial in relation to the trade or
business activity carried on by the resident ohquerson in the other Contracting State. Whether
a trade or business activity is substantial for plieposes of this paragraph will be determined
based on all the facts and circumstances.

c¢) For purposes of applying this paragraph, a@iitonducted by persons connected to a person
shall be deemed to be conducted by such persorergop shall be connected to another if one
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the so called “limitation on benefits” (LOB) clauSé

This disposition is intended to block the practiok the “treaty
shopping,” tolerated for many years by the U.S. @oment:"’

According to thdnternational Tax Glossary'® treaty shopping “has
been described as the situation where a personisvhot entitled to the
benefits of a tax treaty makes use - in the widesaning of the word - of
an individual or of a legal person in order to abtaose treaty benefits that

are not available directly.”

possesses at least 50 percent of the beneficaksitin the other (or, in the case of a company, a
least 50 percent of the aggregate vote and valtleeodompany's shares or of the beneficial equity
interest in the company) or another person possessieast 50 percent of the beneficial interest
(or, in the case of a company, at least 50 perktite aggregate vote and value of the company's
shares or of the beneficial equity interest in ¢benpany) in each person. In any case, a person
shall be considered to be connected to anothbasfed on all the relevant facts and circumstances,
one has control of the other or both are undectimtrol of the same person or persons.

4. If a resident of a Contracting State is neithegualified person pursuant to the provisions of
paragraph 2 nor entitled to benefits with respecar item of income under paragraph 3 of this
Article the competent authority of the other Coadtireg State may, nevertheless, grant the benefits
of this Convention, or benefits with respect topadafic item of income, if it determines that the
establishment, acquisition or maintenance of swbgn and the conduct of its operations did not
have as one of its principal purposes the obtaiafrigenefits under this Convention.

5. For purposes of this Article:

a) the term "recognized stock exchange" means:

i) the NASDAQ System owned by the National Assaoiatof Securities Dealers, Inc. and any
stock exchange registered with the U.S. Securiied Exchange Commission as a national
securities exchange under the U.S. Securities ExgehAct of 1934;

i) stock exchanges of ------- ; and

iii) any other stock exchange agreed upon by tmepsient authorities;

b) the term “principal class of shares” means thdinary or common shares of the company,
provided that such class of shares represents #jeritg of the voting power and value of the
company. If no single class of ordinary or commbares represents the majority of the aggregate
voting power and value of the company, the “priatigass of shares” are those classes that in the
aggregate represent a majority of the aggregateg/zppwer and value of the company

¢) the term "disproportionate class of shares" meaty class of shares of a company resident in
one of the Contracting States that entitles theredidder to disproportionately higher
participation, through dividends, redemption payteesr otherwise, in the earnings generated in
the other State by particular assets or activifahe company; and

d) a company's "primary place of management andradrwill be in the Contracting State of
which it is a resident only if executive officensdasenior management employees exercise day-to-
day responsibility for more of the strategic, fingh and operational policy decision making for
the company (including its direct and indirect sdiasies) in that State than in any other state and
the staff of such persons conduct more of the degaly activities necessary for preparing and
making those decisions in that State than in ahgradtate.”

18 See on the topiex plurimis Charles H. Gustafsosupranote 105, at 210.

117 See on the topiex plurimis William P. Streng“Treaty Shopping”: Tax Treaty “Limitation of
Benefits” issues15HouUS J.INT'L L. 1 (1992-1993).

18 B | ARKING (ed.),supranote 13.
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According to thelnternal Revenue Service of the United States
“limitations on benefits provisions generally prioiithird country residents
from obtaining treaty benefits. For example, a ifgmecorporation may not
be entitled to a reduced rate of withholding unkessinimum percentage of
its owners are citizens or residents of the Unigdtes or the treaty
country.”

In spite of its length, Article 22 of the U.S. mba®ntains a very
simple main concept, according to which only adest of a Contracting
State, who is at the same time a “qualified pefsangentitled to treaty
benefits.

Paragraph 2 clarifies the concept of “qualified sper” Unlike
individuals, corporation or other entities may grssome problems.

Paragraph 2(c and e) lists the conditions thatoanfrany” and each
“person other than an individual” must respect deo to be entitled to
treaty benefits. It should be noted that a comganyther entity) that is a
resident of a Contracting State is a “qualifiedspet’ if any one of the
limitations written in Paragraph 2(c and e) argeesed.

Especially, Paragraph 2(c)(i) addresses the isdu¢he “public
corporations,” while Paragraph 2(c)(ii) and Parpbra(e) address the issue
of the “private corporation” (corporation, partri@ or other entity),
which will be a “qualified person” when both “thesident ownership test”
and the so-called “base erosion test” are met.

Paragraph 2(d) states the conditions for pensiodgtee charities.

Paragraph 3 provides some exceptions to the gendealvritten in
Paragraph 1. In fact, a resident of a ContractitageScan claim the treaty
benefits even though he or she is not a “qualifessident” if those benefits
are connected to a trade or a business conductetabyaxpayer in the
Contracting State.

The same rule applies even if the foreign taxpdges not directly conduct

the trade or business activity, but parties coretetd that taxpayer conduct
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the activity. Paragraph 3 also clarifies when aspermust be considered
connected to another.

Paragraph 4 includes a “safety rule;” the compegarnhorities of
each Contracting States can allow a foreign taxpé#ye treaty benefits,
even though it is not a “qualified person” accoglito Paragraph 2, and
even though it does not fall under the conditicasesl in Paragraph 3. This
power is subjected to the limitation that “the bitlment, acquisition or
maintenance of such person and the conduct opisations did not have
as one of its principal purposes the obtaining ehdits under this
Convention.”

Paragraph 5 contains some definitions which areortapt for
purposes of this Article.

Finally, it should be noted that LOB clauses cotllve strong
interactions with the European Union law, as manyes$ the Court of
Justice of the European Union has underlitiéd.

Article 23 (Relief from double taxation).

| have already written about the main double taxatelief methods,
when | have addressed the juridical double taxafind the mechanisms
that have been found to avoid4®.

| also have already underlined that the OECD mauftdrs the
Contracting States the chance to decide betweerexbmption method,
stated by Article 23 A, and the credit method,extaty Article 23 B. Under
the OECD model these Articles are designed to teereltives.

The U.S. model uses only the credit method, buickert23 of the
U.S. model is totally different from Article 23B ¢fie OECD modet?* it

119 Seeex plurimis cases Open Skies C-466/98, C-467/98, C-468/984198, C-471/98 and C-

472/98.

120 Seesuprag 1.2.

121 Article 23 of the U.S. model states “1.In the case of --~deuble taxation will be relieved as
follows:

2. In accordance with the provisions and subje¢héolimitations of the law of the United States
(as it may be amended from time to time withoutngjiag the general principle hereof), the
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follows the foreign tax credit provisions included88 901 through 908 of
the Internal Revenue Code.

Article 23(1 and 2) of the U.S. model allows a U&ident a credit
against U.S. tax for the appropriate amount of paxd to the other
Contracting State. This credit must be in accordamith IRC and its
limitation, as they are amended from time to time.

According to Paragraph 2(b) if a U.S. corporatiovns at least 10
percent of the voting stock of a non-resident camypat is allowed on
dividends generated from that company the same@kntioned credit; it
is subjected to the same IRC limitations.

Moreover, Paragraph 2 underlines that for foreggndredit purposes
“the taxes referred to in paragraphs 3 a) and Artitle 2 (Taxes Covered)

shall be considered income taxes.”

United States shall allow to a resident or citinéthe United States as a credit against the United
States tax on income applicable to residents aimtos:

a) the income tax paid or accrued to ------ by mibehalf of such resident or citizen; and
b) in the case of a United States company owninlgadt 10 percent of the voting stock of a
company that is a resident of -------- and from ethithe United States company receives

dividends, the income tax paid or accrued to —by-or on behalf of the payer with respect to the
profits out of which the dividends are paid.

For the purposes of this paragraph, the taxesreefen in paragraphs 3 a) and 4 of Article 2
(Taxes Covered) shall be considered income taxes.

3. For the purposes of applying paragraph 2 ofAligle, an item of gross income, as determined
under the laws of the United States, derived bgsadent of the United States that, under this
Convention, may be taxed in ----- shall be deemodoktincome from sources in ----- .

4. Where a United States citizen is a resident-of-

a) with respect to items of income that under ttavigions of this Convention are exempt from
United States tax or that are subject to a redwaésl of United States tax when derived by a
resident of ------ who is not a United States eitiz------- shall allow as a credit against --—tax,
only the tax paid, if any, that the United Stateaynimpose under the provisions of this
Convention, other than taxes that may be imposklysoy reason of citizenship under the saving
clause of paragraph 4 of Article 1 (General Scope);

b) for purposes of applying paragraph 2 to compunéed States tax on those items of income
referred to in subparagraph a), the United State$f allow as a credit against United States tax
the income tax paid to -------- after the credifereed to in subparagraph a); the credit so allowed
shall not reduce the portion of the United Statesthat is creditable against the ----------- tax i
accordance with subparagraph a); and

c) for the exclusive purpose of relieving doublgatéon in the United States under subparagraph
b), items of income referred to in subparagrapbha)l be deemed to arise in ------- to the extent
necessary to avoid double taxation of such inconteusubparagraph b).”
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According to Paragraph 3, the corresponding cradiist be given
by the other Contracting State for U.S. taxes paitler the same
circumstances.

Paragraph 4 provides some special rules for thetreatment of
income of U.S. citizens who are resident in theeot@ontracting State.
These special rules are fundamental because theuseS the “worldwide
principle” to tax the income of its citizens; thukS. taxes them even
though they are not residents.

Article 24 (Non-discrimination).

This Article replicates the content of the samedtatof the OECD
model, but it adds two important concepts.

Paragraph 1 underlines that “however, for the psepoof United
States taxation, United States nationals who afgesu to tax on a
worldwide basis are not in the same circumstansesationals of ---------
who are not residents of the United States.”

This statement is very important if we considett tharagraph 2 of Article
24 of the OECD model, according to which “statelpsssons who are
residents of a Contracting State shall not be stdxein either Contracting
State to any taxation or any requirement connettedewith, which is
other or more burdensome than the taxation andezed requirements to
which nationals of the State concerned in the sammumstances, in
particular with respect to residence, are or maguigected,” is not present
in the U.S. model.

Thus, it can be inferred from the text of Articlé @f the U.S. model
that for the purposes of United States taxationcitvecept of “residence”
does not have the same value as the concept abriadity.”

As an effect, according to Article 24(1) a diffecenof treatment
between nationals and residents could be possirethie purposes of

United States taxation.
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Furthemore, Article 24(6) states the supremacy dickk 10(8) on
the principle of non-discrimination, so nothing adgiminish the power of
the State to tax the dividends of a company acogrth Article 10(8).

Article 25 (Mutual agreement procedure)

This Article, as well, takes a slightly differenp@oach to the
“mutual agreement procedure.” First of all, thexeo fix time limitation to
the power of a person to present its case to thgetent authority, because
it depends on the domestic law.

Moreover, the person is not required to presentdnier case to the
competent authority of the country of residenceaose he can present its
case to either Contracting States.

As | have already writtetf? Article 25 of the OECD model provides
some mechanism to solve the conflicts that mayeaifs the tax
administrations of the Contracting States intermhiéferently some facts
related to the taxpayer, or if they have differeterpretations of the same
terms in the tax convention.

Specifically, it includes three kinds of soluti@pecific case mutual
agreements, interpretative mutual agreements, rdontmagion.

In Article 25 of the U.S. model only the first twmethods are
present; “arbitration” is not mentioned.

It should be noted that Article 25 of the U.S. mlodtates that
“assessment and collection procedures shall beeadsp during the period
that any mutual agreement proceeding is pendingtedver, it specifies
the content of the solution of the “interpretativeutual agreements,”
establishing guidelines as to what the competerthoaties of the

Contracting States may agree.

122 Seesupraat page 118.

123 Article 25(3) of the U.S. model states “in particular the corapetauthorities of the
Contracting States may agree:

a) to the same attribution of income, deductionedits, or allowances of an enterprise of a
Contracting State to its permanent establishméwmatsid in the other Contracting State;

b) to the same allocation of income, deductionsdits, or allowances between persons;
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Finally, a special type of “interpretative mutuajreements” is
provided by Paragraph 4, according to which “thenpetent authorities
also may agree to increases in any specific dal@ounts referred to in the
Convention to reflect economic or monetary develepts.”

Article 26 (Exchange of information and administraive

assistance)

First of all, the title of this Article adds to thie of the same Article
of the OECD model the words “administrative assisgg” meaning that in
the point of view of the U.S. model “exchange ofommation” and
“administrative assistance” are strictly connected.

Article 26(1) of the U.S. model includes an exeffingdition of some
information which can be exchanged by the compederitorities of the
Contracting States. That exemplification is notspré in the OECD model.
The U.S. model adds three more paragraphs withecesip the same
Article of the OECD mode**

¢) to the settlement of conflicting applicationtbé Convention, including conflicts regarding:

i) the characterization of particular items of incey

i) the characterization of persons;

iii) the application of source rules with respexphrticular items of income;

iv) the meaning of any term used in the Convention;

v) the timing of particular items of income;

d) to advance pricing arrangements; and

e) to the application of the provisions of domesdiw regarding penalties, fines, and interest in a
manner consistent with the purposes of the Conweriti

124 g |f specifically requested by the competenthauity of a Contracting State, the competent
authority of the other Contracting State shall jmtevinformation under this Article in the form of
depositions of witnesses and authenticated copiesnedited original documents (including
books, papers, statements, records, accounts, @titga).

7. Each of the Contracting States shall endeavoollect on behalf of the other Contracting State
such amounts as may be necessary to ensure tigdtgminted by the Convention from taxation
imposed by that other State does not inure to @eetit of persons not entitled thereto. This
paragraph shall not impose upon either of the @gtitrg States the obligation to carry out
administrative measures that would be contrarystsavereignty, security, or public policy.

8. The requested State shall allow representat¥ebe requesting State to enter the requested
State to interview individuals and examine bookd ascords with the consent of the persons
subject to examination.

8. The competent authorities of the ContractingeStanay develop an agreement upon the mode
of application of this Article, including agreemetat ensure comparable levels of assistance to
each of the Contracting States, but in no casethéllack of such agreement relieve a Contracting
State of its obligations under this Article.”
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In fact, Article 26(6) specifies some special foriigt the competent
authorities of a Contracting State can use to pevinformation, if
specifically requested by the competent authoritthe other Country. The
scope is to guarantee that the information colectn be used as evidence
in juridical processes.

Paragraph 7 provides for assistance in collectibriages to the
extent necessary to ensure that treaty benefitergoged only by persons
entitled to those benefits under the terms of thev@ntion. This Paragraph
also makes clear that the Contracting State asketbitect taxes is not
obliged, in the process of providing collection isissice, to carry out
administrative measures that are different fronséhosed in the collection
of its own taxes, or “that would be contrary to stsvereignty, security or
public policy.*

Paragraph 8 describes “administrative assistancalfowing
representative of one Contracting State to getenother state to “interview
individuals and examine books and records withcibregsent of the persons
subject to examination.”

According to the final Paragraph, the competentharities are
authorized to contract some agreements on thecapipin of this Article.

Article 27 (Members of diplomatic missions and congdar posts).

This Article is equal to Article 28 of the OECD nedSimilar to the
UN model, the U.S. model, besides the administeasigsistance included
in Article 26, does not contain any mention of sisgice in the collection of
taxes. In fact, Article 27 (Assistance in the cdiilen of taxes) is not
present. Moreover, Article 29 (Territorial extengi@f the OECD model is
not included in the U.S. model.

Consequently, the U.S. model contains only tweimg @rticles.

125 See ECHNICAL EXPLANATION ACCOMPANYING THE UNITED STATES MODEL INCOME TAX
CONVENTION OFNOVEMBER 15,2006, at 89.
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Article 28 (Entry into force).

Different than Article 30 of the OECD model, ArecP8 of the U.S.
model includes a link to the internal proceduresratification of each
Contracting State.

Moreover, it fixes the date of effect of the praeis of the U.S.
model, distinguishing between “taxes withheld atrse” and “other taxes.”

Finally, Paragraph 2 states that in any case A&r@f (Exchange of
Information and Administrative Assistance) “shahie effect from the date
of entry into force of this Convention.”

Article 29 (Termination).

Different than Article 31 of the OECD model, ArecP9 of the U.S.
model, similar to the previous Article 28, distimgjues the date of the

effects of termination between “taxes withheldairse” and “other taxes.”

4.2 Convention between the Government of the Unite8tates of

America and the Government of the Italian Republicfor the

avoidance of double taxation with respect to taxesn income and

the prevention of fraud or fiscal evasion

The first tax convention between the United Stateémerica and
ltaly was signed at Washington on March 30, 1988t consisted of
twenty one articles, without any division in chapteThis convention has
been modified twice, the first time in 1984 and skeond in 1999.

The first update was signed at Rome on April 1B419t introduced
some new articles and the protocol, clarifying aupplementing the

convention.

126 See, on the topic, AN R. RADO & VICTOR UCKMAR, THE TAX CONVENTION BETWEEN THE
UNITED STATES AND ITALY (1958).
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The second and last update was signed at WashingioAugust 25,
19997 It has kept the division in twenty nine artic8&as well as the
protocol, like the 1984 update.

If I compare it with the U.S. models, the U.S.ytahx convention
differs slightly from the 1996 U.S. model incomex taonvention, and
broadly from the 2006 update. Moreover, the 199%.dltaly tax
convention has some articles substantially sinmiathe ones of the 1996
U.S. model tax convention, and other articles simib some articles of the
OECD Model. That makes it special.

127 See, on the topic, ARLO GARBARINO (ed.), @NVENZIONE ITALIA-USA CONTRO LE DOPPIE
IMPOSIZIONI (2001); Alex Gilardini & Marcello Moretti]l sistema fiscale negli USA Comm.
INT. (2003); Carlo P. Paolella & Edward Barrdew income tax treaty between the United States
and Italy, 28INTERTAX 3 (2000); Giovanni Rolle & Alessandro Turin@pndizioni applicative e
profili temporali della Convenzione lItalia-USA1 CORR. TRIB. 888 (2010); Piergiorgio Valente,
Convenzione ltalia-USA Rassegna delle principaliitép 351L FIsc05678 (2010); P. Valente, M.
Magenta & G. Rollela nuova Convenzione ltalia-Usa. Analisi delle pipali disposizioni
riguardanti i flussi transnazionali di redditd 8L FISCO (1999).

128 Summary of the convention:

“Article 1 Personal scope

Article 2 Taxes covered

Article 3 General definitions

Article 4 Resident

Article 5 Permanent establishment

Article 6 Income from immovable property

Article 7 Business profits

Article 8 Shipping and air transport

Article 9 Associated enterprises

Article 10 Dividends

Article 11 Interest

Article 12 Royalties

Article 13 Capital gains

Article 14 Independent personal services

Article 15 Dependent personal services

Article 16 Directors’ fees

Article 17 Artistes and athletes

Article 18 Pensions, etc.

Article 19 Government service

Article 20 Professors and teachers

Article 21 Students and trainees

Article 22 Other income

Article 23 Relief from double taxation

Article 24 Non-discrimination

Article 25 Mutual agreement procedure

Article 26 Exchange of information

Article 27 Diplomatic agents and consular officials

Article 28 Entry into force

Article 29 Termination.”
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In the previous paragraph of this Ph.D. thesisJeharitten about
the 2006 “United States Model Income Tax Converitand its differences
from the 2010 “OECD Model Tax Convention on Incoara on Capital”
and the 2001 “United Nations Model Double Taxati@onvention between
Developed and Developing Countries.”

In this paragraph, on analyzing all articles inntur will underline
the main differences between the last U.S.-ltaky ¢anvention and the
1996 “U.S. Model Income Tax Convention,” as well th& main new
dispositions introduced by it with respect to th884 U.S.-ltaly tax
convention. It should be noted that | will relatethe 1996 update of the
“U.S. Model Income Tax Convention” because at theetof the signature
of the last U.S.-Italy tax convention there was 1886 update of the “U.S.
Model Income Tax Convention.”

However, | will underline some fundamental diffecea from the
2006 update of the “U.S. Model Income tax Conventias well. | also
want to clarify that a generic mention of the “UModel Income Tax
Convention” means that my speech is common to bptlates of the U.S.
model.

Article 1 (Personal scope)

This Article defines the scope of the U.S.-ltalx @onvention in
terms of the persons it applies to. Firstly, it@ddoe noted that the title is a
bit different than the one of the same Article bé tU.S. model. In fact,
Article 1 of the U.S.-Italy tax convention is tidéPersonal scope,” instead
of “General scope.”

Article 1 of the U.S.-ltaly tax convention is died into three
paragraphs, which substantially replace the sam&enbas Paragraphs 1, 4
and 5 of the U.S. model.

According to Paragraph 1, taxpayers must be “pafsaho also are
“residents” at least in one of the countries thed¢ parts of the tax

agreement.
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Paragraph 2 contains a “saving clause,” allowinghe@ontracting
State to tax its residents and citizens “as if éherere no convention
between the government of the United States of Amaeland the
government of the Italian Republic for the avoidaraf double taxation
with respect to taxes on income and the preventibriraud or fiscal
evasion.” This power can never override the digpwsiincluded in
Paragraph 3.

Different than the U.S. model, in Article 1 of th&S.-ltaly tax
convention, the link to the supremacy of the domdsiv and any other
agreement, which the Contracting States are patig=lated in Paragraph
2 of Article 1 of the U.S. model), is not preseas, well as the General
Agreement on Trade in Services (related in PardgB{p) of Article 1 of
the U.S. model).

Moreover, there is no chance that a former citiaea former long-
term resident of a Contracting State can ask timked “in accordance with
the laws of that Contracting State,” even if he/sheo longer a resident or
a citizen:?®

Article 2 (Taxes covered)

This Article contains a list of “existing taxes” wh the Convention
applies to.

They are “(a) in the case of the United States:Rbderal income taxes
imposed by the Internal Revenue Code (but exclugamigl security taxes),
and the Federal excise taxes imposed on insurane@iygms paid to

foreign insurers and with respect to private fouiwaes (hereinafter referred
to as "United States tax");

(b) in the case of Italy:

() the individual income tax (I'imposta sul redddelle persone fisiche);

(i) the corporation income tax (l'imposta sul ri#dddelle persone

giuridiche); and

129 5ee Article 1(4) of the U.S. model.
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(i) the regional tax on productive activitiesirfiposta regionale sulle
attivita produttive), but only that portion of sutdx that is considered to be
an income tax pursuant to paragraph 2(c) of Arta3gRelief from Double
Taxation).”

The introduction of the “IRAP” in the Italian taystem is one of the
main reasons because the U.S.-ltaly tax converitam been updated. In
fact, it states that the Italian regional tax ondurctive activities (IRAP) is
relevant for the purposes of the Convention ontyitkd to the portion that
Is considered to be an income tax pursuant to Pavhag2(c) of Article 23
(Relief from Double Taxation).

Paragraph 3 specifies, similar to the U.S. modelctanvention that
“the Convention shall apply also to any identicalsobstantially similar
taxes.” It states, in addition, the obligation bk tContracting States to
notify each others any changes in their tax lawsyell as to transmit any
“official published material” related to the apg@tmn of the Convention.

This last power of the competent authorities isspneé only in the
1996 update of the U.S. model, as it has been etklenhder the 2006
update.

Article 3 (General definitions).

This Article contains a list of definitions of magoncepts, for the
purposes of the Convention. Especially, the follmyvierms are defined:

LA 1Y

“person,” “company,” “enterprise of a Contractina®” and “enterprise of
the other Contracting State,” “international treffi“competent authority,”
“nationals,” “qualified governmental entity.” Moreer, “United States”
and “Italy” are defined.

According to Paragraph 2, any terms not definedriticle 3 have
the meaning attributed by the domestic law of tB¢ate concerning the
taxes to which this Convention applies.”

It must be pointed out that even though Article)@)L includes a

“trust” in the concept of “person,” also similar $ection7701(a)(1) of the
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U.S. Internal Revenue Cod® ,some problems of interpretation could arise,
because of the different regulation between U.8.ltaly. In fact, the idea
of “trust” in the Common law, which firstly introded it, is slightly
different than the one in the Civil laf#*

Different than the same Article of the U.S. moda&tiicle 3 of the
U.S.-Italy tax convention does not state the chatieg¢ the competent
authorities of the Contracting States can agre tcommon meaning of a
term included in the Convention.

Article 4 (Resident)

This Article addresses the meaning of the termided of a
Contracting State.”

It is divided into three Paragraphs. The first asesubstantially
similar to Paragraphs 1 of the OECD model and th8. Wnodel, but
different than the U.S. model there is no mentidntlee concept of
“citizenship,” as well as “permanent establishnient.

Moreover, there is no mention of “pension fund” &ondganization
with religious, charitable, scientific, artistic,ultural, or education
purposes.”

It must be pointed out that, different than the .Uh&del, Article
4(1)(b) of the U.S.-Italy tax convention clarifiggt “in the case of income
derived or paid by a partnership, estate, or tth&,term applies only to the
extent that the income derived by such partnergsate, or trust is subject
to be taxed in that State, either in its handsidhe hands of its partners or
beneficiaries.”

130«@)When used in this title, where not otherwisstidctly expressed or manifestly incompatible

with the intent thereof —

(1)Person: The term "person” shall be construeti¢an and include an individual, a trust, estate,
partnership, association, company or corporation.”

31 See, on the topicNicola Lanteri, Il trust e la clausola di limitazione soggettivan i
CONVENZIONE ITALIA -USA CONTRO LE DOPPIE IMPOSIZION43 (Carlo Garbarino ed., 2001).



163

It should be noted that Paragraph 1(b) mentionsresspy the term
“partnership,” solving a long dispute in this w4$.

Paragraph 2 provides some criterions to solve tioblem of the
double residence for the purpose of the U.S.-li@kyconvention; those are
the same criterions used by the OECD model antdt8emodel.

Paragraph 3 allows the competent authorities of Gloatracting
States in case of a double resident person ottzr #m individual “by
mutual agreement....to settle the question and terchgte the mode of
application of the Convention to such person.”

Finally, different than the U.S. model, the U.&Hjttax convention
does not state anything about dual resident corapani

Article 5 (Permanent establishment)

According to the definition included in this Artgl a permanent
establishment is “a fixed place of business throwgfch the business of an
enterprise is wholly or partly carried out.”

This Article is substantially the same as Artictesf the U.S. model
and the OECD model, so | can relate to that | vavien about them.

It should be noted only that different than the @E@odel and the
U.S. model, the U.S.-Italy tax convention doesaxatlude “the preparatory

or auxiliary activities” from the idea of “permarterstablishment’®®

132 The U.S. IRC contains atection761(a) an express definition of “partnership” tbe tax
purposes, in fact “for purposes of this subtittes term "partnership” includes a syndicate, group,
pool, joint venture, or other unincorporated orgation through or by means of which any
business, financial operation, or venture is cdrar, and which is not, within the meaning of this
title, a corporation or a trust or estate.” It sldobie noted that in the Italian tax code (TUIR)réhe

is no definition of “societa di persone” for thexfaurposes. See, on this topic, Arianna Maronese,
L'inserimento delle societa di persone tra i sogiget cui € applicabile la convenzione, in
CONVENZIONE ITALIA -USA CONTRO LE DOPPIE IMPOSIZIONISUpranote 127, at 64.

133 The U.S. model contains a general clause thatdeslthe preparatory or auxiliary activities”
from the idea of “permanent establishment”; in fa&tticle 5(4)(e) of the U.S. model states
“notwithstanding the preceding provisions of thistidle, the term "permanent establishment"
shall be deemed not to include:

d) the maintenance of a fixed place of businesslysdbr the purpose of purchasing goods or
merchandise, or of collecting information, for grgerprise.”
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Article 6 (Income from immovable property).

Different than the U.S. model, and similar to the@D model, this
Article uses only the term “immovable property.”

In fact, the 1996 update of the U.S. model useth bderms
(immovable property and real property), differehart the 2006 update
which uses only the term “real property.”

Article 6(4) contains, similar to the 1996 U.S. mahdthe idea of
“independent personal services,” establishing ttthe provisions of
paragraphs 1 and 3 shall also apply to the incaoma fimmovable property
of an enterprise and to income from immovable prigpesed for the
performance of independent personal services.”

The mention of the “independent personal servites’ been deleted
under the 2006 update of the U.S. model.

Finally, even though Article 6(5) of the U.S. mogebvides for the
chance that a resident of one Contracting Statd, dbrives real property
income from the other one, must decide, for angltéx year, to be subject
to tax in that other State on a net basis, thisguas/ not recognized under
the U.S.-Italy tax convention.

Article 7 (Business profits)

This Article is totally different than the same k¢ of the OECD
model, but it is equal to the same Article of th&Umodel, with one only
difference.

In fact, Article 7(2) of the U.S.-ltaly tax convem generically
states that the profits of the permanent estabkstimmust be treated as it
were “wholly independently with the enterprise dfieh it is a permanent
establishment and other associated enterprises|e winticle 7(2) of the
1996 U.S. model specifies that “the business @afitbe attributed to the
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permanent establishment shall include only the israferived from the
assets or activities of the permanent establishittéh

Article 8 (Shipping and air transport).

Even though this Article expresses the same mdenas the same
Article of the U.S. model, according to which “pitefof an enterprise of a
Contracting State from the operation in internaiotraffic of ships or
aircraft shall be taxable only in that State,” @ed not contain either the list
of activities that must be treated as “profits frme operation of ships and

aircraft,*

or the exception to the aforementioned genera mulcase of
containers:>®

Article 9 (Associated enterprises)

This Article is equal to the same Articles of theSUmodel and the
OECD model.

Article 10 (Dividends).

This Article is divided into ten paragraphs; itsntant is partially
different than the one of the same Article of th& Umodef:*’

Article 10(1) provides the same general rule statetie U.S. model
and in the OECD model, meaning that dividends cantdxed by the
shareholders residence country.

However, Article 10(2) adds that those dividends ba also taxed
in the country of source according to the domdaticof that state, but this
power is subject to some restrictions on the amofitite tax imposed.

The first difference between the U.S.-ltaly tax wemtion and the
U.S. model is about the percentage of the votimgksiof the company
paying the dividends that the corporation must adinectly in order to

3¢ The 2006 update of the U.S. model further clasifithe profits to be attributed to the
permanent establishment shall include only theitsraerived from the assets used, risks assumed
and activities performed by the permanent estafksit.”

135 They are contained in Article 8(2) of the U.S. rabd

1301t is written in Article 8(3) of the U.S. model.

137 See on the topic Adabella Gratahia Cassazione individua i presupposti per tassare i
dividendi erogati in Italia ad una societa ameriearY RIv. GIUR. TRIB. 600 (2000); Piergiorgio
Valente, La tassazione dei dividendi nella nuova Convenzitiaka-USA 37 IL FISCO 6004
(2010).
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apply the rule provided by Paragraph 2. In fact gexcentage is different
than the one included in the same Article of th&.Unodel:*® Moreover,
on this topic the U.S.-Italy tax convention add® onore time restriction,
establishing that the voting stock must be ownext & 12 month period
ending on the date the dividend is declared.”

Article 10(3) of the U.S.-Italy tax convention prdes a definition of
dividends, and it includes all types of shares take part in the profits of a
corporation. The definition provided is very broad.

Paragraph 4 states a special treatment of divideecksived by a
permanent establishment of a non-resident in thantcp of source. The
effect of this provision is that the dividends mubst treated as business
profits where the shareholding, creating them, bgtsneans of permanent
establishment in the country of the source.

Different than the 2006 U.S. model, but similarthe 1996 U.S. model,
Article 10(4) of the U.S.-ltaly tax convention €tatthat the special
treatment must also apply to dividends to a residdmo “performs in that
other State independent personal services fromxed fibase situated
therein.”

Furthermore, Article 10(4) of the U.S.-ltaly taxns@ntion does not include
any link to Article 7 (Business Profits), but ittaislishes directly that “in
such case, the dividends are taxable in that o®entracting State
according to its own laws.”

Article 10(5) impairs the country of source to takvidends
originated in that state by a non-resident compamly on the reason that
the profits are from that country.

The disposition has the purpose to prevent the tcpwf source
from taxing dividends simply because the profitsehbeen originated from
activities conducted by a non-resident companyhi gtate of source. In

this case the country of source can tax those eindd if they are paid to its

138 About the concept of “beneficial owner of the dieds” sesupraat page 106.
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resident or if they are connected to a permanemabkshment or a fixed
base in that state.

Paragraphs 6 and 7 have been introduced under98 U.S.-Italy
tax convention; they are not present in the 198%ate They contain the so
called “branch profits tax.”

The system of “branch taxation” was introduced he J.S. legal
system, in partial substitution of the tax on dends, by the Tax Reform
Act of 1986; that is the reason because the “brgordiits tax” is not
present in the 1984 U.S.-Italy tax convention, dnly in the 1999 update.
Under this system, foreign corporations that awlwved in a U.S. trade or
business through a permanent establishment ard t@xea basis similar
than the ones of foreign corporations which acirtheisiness in U.S.
through a U.S. branch.

The branch taxation system is regulated under ttfe. Uhternal
Revenue Code (IRGection884, according to which
“(@) Imposition of tax

In addition to the tax imposed by section 882 foy saxable year,

there is hereby imposed on any foreign corporagidax equal to 30

percent of the dividend equivalent amount for teaable year.
(b)  Dividend equivalent amount

For purposes of subsection (a), the term "dividesguivalent

amount” means the foreign corporation's effectivelynnected

earnings and profits for the taxable year adjusteg@rovided in this
subsection:

(1) Reduction for increase in U.S. net equity

If —

(A) the U.S. net equity of the foreign corporatias of the
close of the taxable year, exceeds

(B) the U.S. net equity of the foreign corporates of the

close of the preceding taxable year, the effegtivel
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connected earnings and profits for the taxable year

shall be reduced (but not below zero) by the amotint

such excess.

(2) Increase for decrease in net equity

(A)

(B)

In general

If —

(i)

(ii)

the U.S. net equity of the foreign corporatias

of the close of the preceding taxable vyear,
exceeds

the U.S. net equity of the foreign corporatias

of the close of the taxable year, the effectively
connected earnings and profits for the taxable
year shall be increased by the amount of such

eXCess.

Limitation

(i)

(ii)

In general
The increase under subparagraph (A) for any
taxable year shall not exceed the accumulated
effectively connected earnings and profits as of
the close of the preceding taxable year.
Accumulated effectively connected earningsl an
profits
For purposes of clause (i), the term
"accumulated effectively connected earnings and
profits" means the excess of -
() the aggregate effectively connected
earnings and profits for preceding taxable
years beginning after December 31, 1986,

over
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(I the aggregate dividend equivalent
amounts determined for such preceding

taxable years.

U.S. net equity

For purposes of this section -

)

(2)

In general

The term "U.S. net equity” means -

(A)
(B)

U.S. assets, reduced (including below zero) by
U.S. liabilities.

U.S. assets and U.S. liabilities

For purposes of paragraph (1) -

(A)

(B)

(©)

U.S. assets

The term "U.S. assets" means the money and aggregat
adjusted bases of property of the foreign corpomnati
treated as connected with the conduct of a trade or
business in the United States under regulations
prescribed by the Secretary. For purposes of the
preceding sentence, the adjusted basis of any fiyope
shall be its adjusted basis for purposes of comgulti
earnings and profits.

U.S. liabilities

The term "U.S. liabilities" means the liabilitie$ e
foreign corporation treated as connected with the
conduct of a trade or business in the United States
under regulations prescribed by the Secretary.
Regulations to be consistent with allocatioh o
deductions

The regulations prescribed under subparagraphs (A)
and (B) shall be consistent with the allocation of

deductions under section 882(c)(1).
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(d) Effectively connected earnings and profits

For purposes of this section -

(1)

(2)

In general

The term "effectively connected earnings and pbfiheans

earnings and profits (without diminution by reasohany

distributions made during the taxable year) whicke a

attributable to income which is effectively conrestt(or

treated as effectively connected) with the conadiet trade or

business within the United States.

Exception for certain income

The term "effectively connected earnings and psdfghall

not include any earnings and profits attributable t

(A)

(B)

(©)

(D)

(E)

income not includible in gross income undergugaph

(1) or (2) of section 883(a),

income treated as effectively connected witke th
conduct of a trade or business within the Unitemtest
under section 921(d) or 926(b),

gain on the disposition of a United Stated peaperty
interest described in section 897(c)(1)(A)(ii),

income treated as effectively connected witie t
conduct of a trade or business within the UnitemteSt
under section 953(c)(3)(C), or

income treated as effectively connected witte t
conduct of a trade or business within the UnitemteSt
under section 882(e). Property and liabilities bé t
foreign corporation treated as connected with such
income under regulations prescribed by the Segretar
shall not be taken into account in determining ths.

assets or U.S. liabilities of the foreign corparati

(e)  Coordination with income tax treaties; etc.
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3)

171

Limitation on treaty exemption

No treaty between the United States and a foremmity

shall exempt any foreign corporation from the temposed by

subsection (a) (or reduce the amount thereof) anles

(A) such treaty is an income tax treaty, and

(B) such foreign corporation is a qualified resitlef such
foreign country.

Treaty modifications

If a foreign corporation is a qualified resident afforeign

country with which the United States has an incotae

treaty-

(A) the rate of tax under subsection (a) shalth®erate of
tax specified in such treaty -
(i) on branch profits if so specified, or
(i) if not so specified, on dividends paid by antstic
corporation to a corporation resident in such count
which wholly owns such domestic corporation, and

(B) any other limitations under such treaty on tia
imposed by subsection (a) shall apply.

Coordination with withholding tax

(A) Ingeneral
If a foreign corporation is subject to the tax impd by
subsection (a) for any taxable year (determinedraft
the application of any treaty), no tax shall be osgd
by section 871(a), 881(a), 1441, or 1442 on any
dividends paid by such corporation out of its eagsi
and profits for such taxable year.

(B) Limitation on certain treaty benefits
If -
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any dividend described in section 861(a)(2)(B)
is received by a foreign corporation, and
subparagraph (A) does not apply to such
dividend, rules similar to the rules of
subparagraphs (A) and (B) of subsection (f)(3)
shall apply to such dividend.

(4)  Qualified resident

For purposes of this subsection -

(A)

(B)

In general

Except as otherwise provided in this paragraph, the

term "qualified resident” means, with respect ty an

foreign country, any foreign corporation which is a

resident of such foreign country unless -

(i)

(ii)

50 percent or more (by value) of the stock of
such foreign corporation is owned (within the
meaning of section 883(c)(4)) by individuals
who are not residents of such foreign country
and who are not United States citizens or
resident aliens, or

50 percent or more of its income is used
(directly or indirectly) to meet liabilities to
persons who are not residents of such foreign
country or citizens or residents of the United

States.

Special rule for publicly traded corporations

A foreign corporation which is a resident of a fgre

country shall be treated as a qualified residerdumh

foreign country if -
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0] the stock of such corporation is primarily and
regularly traded on an established securities
market in such foreign country, or

(i)  such corporation is wholly owned (either
directly or indirectly) by another foreign
corporation which is organized in such foreign
country and the stock of which is so traded.

Corporations owned by publicly traded domestic

corporations

A foreign corporation which is a resident of a fgre

country shall be treated as a qualified residerdumh

foreign country if -

0] such corporation is wholly owned (directly or
indirectly) by a domestic corporation, and

(i) the stock of such domestic corporation is
primarily and regularly traded on an established
securities market in the United States.

Secretarial authority

The Secretary may, in his sole discretion, treat a

foreign corporation as being a qualified resideh&o

foreign country if such corporation establishesthe
satisfaction of the Secretary that such corporation
meets such requirements as the Secretary mayishtabl
to ensure that individuals who are not residentsuch
foreign country do not use the treaty between such
foreign country and the United States in a manner

inconsistent with the purposes of this subsection.

Exception for international organizations

This section shall not apply to an internationajasrization
(as defined in section 7701(a)(18)).
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()  Treatment of interest allocable to effectivelynnected income

)

2)

3

In general

In the case of a foreign corporation engaged imadet or

business in the United States (or having grossnmectreated

as effectively connected with the conduct of a draat
business in the United States), for purposes efghibtitle -

(A) any interest paid by such trade or businessthi&
United States shall be treated as if it were paidab
domestic corporation, and

(B) to the extent that the allocable interest exisethe
interest described in subparagraph (A), such fareig
corporation shall be liable for tax under secti@i @)
in the same manner as if such excess were inteaebt
to such foreign corporation by a wholly owned
domestic corporation on the last day of such fareig
corporation's taxable year. To the extent provided
regulations, subparagraph (A) shall not apply terest
in excess of the amounts reasonably expected to be
allocable interest.

Allocable interest

For purposes of this subsection, the term "allaeabierest”

means any interest which is allocable to incomecivhs

effectively connected (or treated as effectivelynroected)
with the conduct of a trade or business in the éthBtates.

Coordination with treaties

(A) Payor must be qualified resident
In the case of any interest described in parag(aph
which is paid or accrued by a foreign corporatioa,

benefit under any treaty between the United Statels
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the foreign country of which such corporation is a
resident shall apply unless -
(i) such treaty is an income tax treaty, and
(i) such foreign corporation is a qualified resitief
such foreign country.
(B) Recipient must be qualified resident
In the case of any interest described in parag(aph
which is received or accrued by any corporation, no
benefit under any treaty between the United Statels
the foreign country of which such corporation is a
resident shall apply unless -
(i) such treaty is an income tax treaty, and
(i) such foreign corporation is a qualified resitief
such foreign country.
() Regulations
The Secretary shall prescribe such regulations ag lme necessary
or appropriate to carry out the purposes of thiiee, including
regulations providing for appropriate adjustments ithe
determination of the dividend equivalent amountamnection with
the distribution to shareholders or transfer tomatiolled corporation
of the taxpayer's U.S. assets and other adjustmantsuch
determination as are necessary or appropriate toy caut the
purposes of this section.”
Thatsectionprovides for three different kinds of branch taxie “branch
profits tax,” the “branch interest tax,” and theéhch level tax on excess
interest.”
Rosembloom H.D. & Katz J.L. have writt€A“article 10(6) permits

the United States to impose a branch profits taaroftalian corporation (or

139H. David Rosembloom & Jessica L. Kaltz cosiddetta “branch profits tax'in CONVENZIONE
ITALIA -USA CONTRO LE DOPPIE IMPOSIZIONISUpranote 127, at 121.
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vice versa) if the corporation has income attriblgao a U.S. permanent
establishment, derives income from real propertheUnited States that is
taxed on a net basis under Article 6, or realizwa rom the disposition of
interests in real property that is taxable in thatéd States under Article
13(1). The tax may only be imposed, however, on gbdion of such
income or gain that is included in the “dividendumglent amount”, as
defined in Internal Revenue Code section 884 anscrided above.
Furthermore, Article 10(7) provides that the ratevhich the branch profits
tax is imposed may not exceed the rate of 5 perspatified in Article
10(2)(a), which is the rate applicable to directestment dividends (i.e.
dividends beneficially owned by a company that batleast 25 percent of
the voting stock of the paying company. Internavétaie Code section
884(e), discussed above, does not override Artitl¥6) and 10(7) of the
1999 Treaty because the treaty will enter into doafter 1986. Thus, an
Italian corporation need not be a “qualified residlevithin the meaning of
section 884(e) in order to obtain the benefits oficke 10(6) and 10(7),
though it must satisfy the similar requirements @dtin the limitation on
benefits provision of the 1999 Treaty, which appear Article 2 of the
Protocol.”

It should be noted that the 1996 U.S. model diffeosn the 2006
update, because, besides the “permanent estabhsfintealso applies the
rule of the “branch profit tax” if the resident ‘if@erms in that other State
independent personal services from a fixed basmtsill there in.” This
mention is not present in the U.S.-Italy tax corian

Article 10(8) provides an exception to Paragraplof2the same
Article “if the beneficial owner of the dividends a resident of the other
Contracting State that is a qualified governmeaetdity that holds, directly
or indirectly, less than 25 percent of the votitark of the company paying

the dividends.” It must be pointed out that thiception is present in
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Article 10(4) of the 1996 U.S. mod&f but it is not present in the 2006
update. Moreover, this exception is not preserthen 1984 U.S.-ltaly tax
convention.

Article 10(9) provides one more exception to théerstated in
Paragraph 2; in fact, it contains a special regaiafor United States
Regulated Investment Company (RIC), and for Uniitdtes Real Estate
Investment Trust (REI). This special dispositiojet is not present in the
1984 U.S.-ltaly tax convention, is justified by thess taxation to which
both these kinds of companies are subjected underW.S. Internal
Revenue Cod&’ Thus, it can be said that this special dispositias an
anti-avoidance goal.

Finally, Article 10(10) contains one more anti-alamce measuré?
which is present neither in the 1984 U.S.-ltaly tanvention nor in the
U.S. model.

According to thismajor purpose testhe provisions of this Article shall not
apply if it was the main purpose or one of the n@ainposes of any person
concerned with the creation or assignment of tlageshor other rights with
respect to which the dividend is paid to take atlvg of this Article by
means of that creation or assignment.”

Article 11 (Interest).

The regulation of interests was introduced by ©&41U.S.-Italy tax
convention; in fact there is no mention of it ire th955 first convention.

This Article is more similar to Article 10 of theETD model than to
Article 10 of the U.S. model. It is divided intonei Paragraphs. The
structure of Article 11 is very similar to that éfticle 10, so either the

country of residence or the country of source cax the dividends.

190 5ee Article 10(4) of the 1996 U.S. Model.

141 See on this topic Antonello Lupo & Carmine RotarddRegulated Investment Companies”
and “Real Estate Investment Trustsih CONVENZIONE ITALIA-USA CONTRO LE DOPPIE
IMPOSIZIONI, supranote 127, at 124,

142 See on this topic Piermauro Carabellese & Feddniatalli, Le nuove diposizioni anti-abuso in
materia di dividendi, interessi, royalties e altadditi, in CONVENZIONE ITALIA -USA CONTRO LE
DOPPIE IMPOSIZION] supranote 127, at 137.
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Especially, Paragraph 1 includes a main rule, aegrto which the right
to tax belongs firstly to the country of residenBafferent than the same
Article of the U.S. model the term “beneficially oed by a resident of the
other Contracting State” is replaced by the terraidpo a resident of the
other Contracting State;” as a consequence theteffethe main rule is
reduced.

According to Article 11(2) of the U.S.-Italy tax meention, the right
to tax belongs to the country of source, as weatwklver, there is the same
special rule contained in Article 10(2) about demdls, according to which
if the beneficial owner of the interest “is a resitl of the other Contracting
State,” in this case “the tax so charged shallexaieed 10 percent of the
gross amount of the interest.” It should be noted Article 11 of the U.S.
model does not allow, as general rule, the courftspurce to tax interest.

Paragraph 3 provides some exceptions to the rigtiteocountry of
source to tax, written in Paragraph*2.

Paragraph 4 contains a very broad definition ofrgdt, and it must
be pointed out that it also includes mortgage @skrdespite of several
domestic laws that include the interest from trenlan the income arising
from immovable property.

Article 11(5) contains the Ilink with the idea of rpanent
establishment and fixed base, and replaces the dapesitions stated in
Article 10(4)** about dividends.

According to Paragraph 6, interest is treated togbeerated in a
Contracting State if one of the following two cainalis is respected:

1) the payer must be a resident of that country;
2) the interest is generated by a permanent esiadint in a Contracting

State, or the beneficial owner “performs in thabest State independent

143 See on the topic, especially on the relation betwiae 1996 U.S. model and the 2006 update,
Luigi Belluzzo & Paolo Giacomettl.e nuove fattispecie di esenzione di interessisinazionalj

in CONVENZIONE ITALIA -USA CONTRO LE DOPPIE IMPOSIZIONISUpranote 127, at 155.

144 Seesupraat page 166.
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personal service from a fixed base situated thgrémthose cases the
interest is treated to arise in the country of pleemanent establishment,
whether it is paid by it whether it is paid by head office, resident in
another place.
The rule stated by Article 11(6) requires that ¢hes an economic
connection between the loan and the permanentlisstaent or the fixed
place.
It must be pointed out that the rule included imagsaph 6 is not present in
the U.S. model, but is similar to the rule writtenArticle 11(5) of the
OECD model.

Article 11(7) refers to the operations between telated enterprises.
In those cases if the contracting parts have askedal an amount of interest
that is higher than the amount that they would restablished if there had
been no connection between them, Article 11 will apply to the excess
interest. This excess interest will be deemed unlderprovisions of the
domestic law of each Contracting State, so if thmelstic law considers it
as a dividend, it will fall within Article 10 of #hU.S.-Italy tax convention.

Article 11(8) specifies the treatment of this excegerest in the case
of the United State¥? stating that “the excess, if any, of the amount of
interest allocable to the profits of a company dest in the other
Contracting State that are either attributable p@mnanent establishment in
the United States or subject to tax in the Unit¢ateS under Article 6
(Income from Immovable Property) or paragraph lAdicle 13 (Capital
Gains) over the interest paid by that permanergbdshment or trade or
business in the United States shall be deemedde @r the United States
and be beneficially owned by a resident of the o@entracting State. The
tax imposed under this Article on such interestllshat exceed the rate

specified in paragraph 2.”

145 See on the topic H. David Rosembloom & Jessic&Katz, La “branch-level tax” sugli
interessi in eccedenza CONVENZIONE ITALIA-USA CONTRO LE DOPPIE IMPOSIZIONISUpra hote
127, at 161.
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| have already clarified the three different kinos branch taxes
contained in U.S. Internal Revenue Code (IRE€Jtion8841¢ which are:
the “branch profits tax,” the “branch interest taX, and the “branch level
tax on excess interest.”

Moreover, | have already written about the “brapabfits tax” when
| have analyzed Article 10(6-7) of the U.S.-Itadyx tconvention.

Article 11(8) regulates the “branch level tax oncess interest,”
which “is intended to replicate the U.S. tax impbsa interest — paid by a
U.S. subsidiary on a loan from foreign parent ® shbsidiary.**® It is not
present in the 1984 U.S.-Italy tax convention, lbeeat was enacted by the
Tax Reform Act of 1986.

Finally, Article 11(9) contains the same anti-aaide measut&

written in Article 10(10), which is present neitherthe 1984 U.S.-Italy tax
convention nor in the U.S. model.
According to this othemajor purpose testthe provisions of this Article
shall not apply if it was the main purpose or omghe main purposes of
any person concerned with the creation or assighroethe debt-claim
with respect to which the interest is paid to taklgantage of this Article by
means of that creation or assignment.”

Article 12 (Royalties).

This Article is divided into eight paragraph®.Its structure is
similar to those ones of Articles 10 and 11, sdlibe country of residence

and the country of source can tax the dividendpeé&ially, Paragraph 1

146 Seesupraat pages 16&t seq

147 See H. David Rosembloom & Jessica L. Kaupranote 145, at 161 “the branch interest tax
applies to interest deemed to have been paid by t8ebranch of a foreign corporation to foreign
lenders. This tax is intended to replicate the eairased tax imposed on interest received by a
foreign creditor on loans to a U.S. subsidiary.”

148 4. David Rosembloom & Jessica L. Kasppranote 145.

149 See on this topic Piermauro Carabellese & Feddriatalli, supranote 142.

130 See on the topic of the relationship between tghnd ILORex plurimis Alberto Pozzo,
Principio di non discriminazione ed imponibilita dini ILOR delle royalties corrisposte a
residenti negli Stati Uniti e nel Regno Uni®RIv. GIUR. TRiB. 713 (2002);id., Nuovamente al
vaglio della Corte di Cassazione l'imponibilita &ni ILOR delle “royalties” corrisposte a
soggetti residenti negli Stati Unitl2Riv. GIUR. TRIB. 1125 (2002).
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includes a main rule according to which the righttéax belongs to the
country of residence firstly. Different than themsa Article of the U.S.
model, the term “beneficially owned by a residehth® other Contracting
State” is replaced by the term “paid to a residdnthe other Contracting
State;” as a consequence the effect of the magraduces.

According to Article 12(2) of the U.S.-Italy tax meention, the right
to tax belongs to the country of source, as weil,tbere is the same special
rule contained in Articles 10(2) and 11(2) in cas¢he beneficial owner of
the royalties; in this case "the tax so chargedl sloh exceed: (a) 5 percent
of the gross amount in the case of royalties ferube of, or the right to use,
computer software or industrial, commercial, orenstfic equipment; and
(b) 8 percent of the gross amount in all other gdse

It should be noted that neither Article 12 of theSUmodel nor
Article 12 of the OECD model allow, as general rakee country of source
to tax royalties. Moreover, Article 12(2) of the 90 U.S.-ltaly tax
convention is slightly different than the one o th984 updat&® which is
more detailed.

Paragraph 3 provides some exceptions to the rigtiteocountry of
source to tax, written in Paragraph®2It must be pointed out that these
exceptions are not present in the 1984 U.S.-l&@atycbnvention.

Paragraph 4 contains a definition of royaltiestfe purpose of the

convention; it should be noted that this definitisrslightly different than

131 Article 12(2) of the 1984 U.S.-Italy tax convemtistates “however, such royalties may also be
taxed in the Contracting State in which they asisd according to the laws of that State, but if the
beneficial owner of the royalties is a residenttw# other Contracting State, the tax so charged
shall not exceed:

a) 5 percent of the gross amount of the royaltieespect of payments of any kind received as a
consideration for the use of, or the right to wsey copyright of literary, artistic, or scientific
work;

b) 8 percent of the gross amount of the royaltiesespect of payments of any kind received as a
consideration for the use of, or the right to umetion pictures and films, tapes or other means of
reproduction used for radio or television broadogst

¢) 10 percent of the gross amount of the royaitiesd| other cases.”

152 See on the topic, especially on the regulatiosadfware, Silvia Sardimposizione dei canoni
derivanti dai diritti d’autore e trattamento del ffware, in CONVENZIONE I TALIA -USA CONTRO LE
DOPPIE IMPOSIZION] supranote 127, at 165.
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the one included in Article 12(2) of the 1996 Unsbdel, because clearly it
includes “payments of any kind received as a camaitbn for the use, or
the right to use, [...] industrial, commercial, oriestific equipment.”
Moreover, different than the U.S. model, Paragrépf the U.S.-Italy tax
convention does not include in the definition ofathies “gain derived from
the alienation of any property described in subgaah (a), provided that
such gain is contingent on the productivity, use,dsposition of the
property.”

Article 12(5) contains the link with the idea of rpanent
establishment and fixed base, and replaces the dapesitions stated in
Articles 10(4) and 11(5%°

According to Paragraph 6, interest is treated togbeerated in a
Contracting State if one of the following two comahs is respected:

1) the payer must be a resident of that country;

2) the interest is generated by a permanent esiadint in a Contracting

State, or the beneficial owner “performs in thabest State independent
personal service from a fixed base situated thgrémthose cases the

royalties are treated to arise in the country ef permanent establishment
or the fixed place.

The rule stated by Article 12(6) requires that ¢hes an economic

connection between “the obligation to pay the rbgsal and the permanent
establishment or the fixed place.

It must be pointed out that the rule included imagaaph 6 is not
present in the U.S. model, but it is similar to tiuge written in Article
11(5) of the OECD model about interest.

Article 12(6) of the U.S.-Italy tax convention rapes the same disposition
contained in Article 11(6) of the convention, withe difference; in fact,
Article 12(6) provides an exception to its mainergtated in Paragraph 1

according to which “royalties with respect to theewof, or the right to use,

133 Seesupraat pages 166 and 178.
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rights or property within a Contracting State maydeemed to arise within
that State.”

Article 12(7) refers to the operations between telated enterprises,
and expresses the same rule contained in Artiqfg) 1T

Finally, Article 12(8) contains the same anti-aaide measute
written in Articles 10(10) and 11(9), which is pees neither in the 1984
U.S.-Italy tax convention nor in the U.S. model.

According to this othemajor purpose testthe provisions of this Article
shall not apply if it was the main purpose or oméhe main purposes of
any person concerned with the creation or assighmithe rights with

respect to which the royalties are paid to takeaathge of this Article by
means of that creation or assignment.”

Article 13 (Capital gains).

This Article is similar to the same Article of thé.S. model. A
capital gain is a profit resulting from investmemt® a capital asset, such
as stocks, bonds or real estate, in case of iteelecthe purchase pric¥.

This article is divided into four paragraphs.

The first one addresses the issue of the capitas gkerived from the
alienation of immovable property.

The second one focuses on capital gains derivatdéwglienation of
movable property.

Paragraph 3 states about capital gains derived finenalienation of
ships or aircraft. The last Paragraph containsigual rule.

The general rule written in Paragraphs 1 and Basthe right to tax
capital gains belongs to the country that hasitite to tax the property and

the income derived from it, in other words to tleiatry of source.

1% Seesupraat page 178.

135 See on this topic Piermauro Carabellese & Feddriatalli, supranote 142.

1%6 See, on the topic, Francesco Nobili & Stefano @yrdia disciplina del capital gains, in
CONVENZIONE ITALIA -USA CONTRO LE DOPPIE IMPOSIZIONISupranote 127, at 177.
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Article 13 presents some differences with respethé same Article
of the U.S. model.

It does not include a definition of the term “rgabperty situated in the
other Contracting State,” meaning that for the pags of the U.S.-Italy tax
convention the only definition is the one providedArticle 6 (Income
from immovable property).

Furthemore, there is no rule about gains derivethfthe alienation
of containers, which is reasonable if it is undetl that, different than the
U.S. model, the idea of containers has been delatédticle 8 (Shipping
and air transport) of the U.S.-Italy tax convention

Article 8(2) of the U.S.-ltaly tax convention statthat the general
rule also applies to gains derived from the aliematof movable property
pertaining to a fixed base available to a resiadra Contracting State in
the other Contracting State for the purpose of quaring independent
personal services™ This rule is present in the 1996 update of the.U.S
model, but it has been deleted under the 2006 apfahe U.S. model.

Finally, Article 13(4) of the U.S.-ltaly tax convigon expresses the
same residual rule written in Article 13(5) of tH®96 U.S. model,
according to which “gains from the alienation ofygmroperty other than
that referred to in paragraphs 1, 2, and 3 shaltab@ble only in the
Contracting State of which the alienator is a ressid

Article 14 (Independent personal services)

This Article is present only in the 1996 U.S. mg&las it has been
deleted in the update of 2006. Article 14 applies general rule written in
Article 7(1) about “business profits” to the “ind=pent personal services.”

In fact, the main rule is that the power of taxibglongs to the

country of residence, unless there is a fixed lbagbe other state. In this

57 The idea of “independent personal services”, edlatith the concept of “fixed base”, appears
again in this Article afterword its mention in Atté 6 (Income from immovable property).

138 See, on the topic, A. Marinello & E. Angellotioredditi derivanti dall’esercizio di professioni
indipendenti in CONVENZIONE ITALIA-USA CONTRO LE DOPPIE IMPOSIZIONISUpra note 127, at
189.
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case Article 14(1) states that the country of seuwran tax only income
related to the fixed base, so income that is inddeet from it cannot be
taxed by the country of source.

Even though the term “fixed base” is not definedtie U.S.-ltaly tax
convention, it could be considered the same adheept of “permanent
establishment,” but the first one is related to thlependent personal
services,” the other one is related to “businesétsr”

Article 14(2) of the U.S.-Italy tax convention cairts the definition
of “personal services in an independent capacig¢oeding to which it
“includes, but is not limited to, scientific, li@y, artistic, educational, and
teaching activities as well as independent actisivf physicians, lawyers,
engineers, architects, dentists, and accountafisis definition is not
present in the 1996 U.S. model.

Article 15 (Dependent personal services)

This Atrticle is equal to the same Article of theSUmodel. It should
be noted that under the 2006 update of the U.Semblas been numbered
and titled differently->®

It addresses the treatment of income from employmastead of
“independent personal services” regulated by Aetith of the U.S.-Italy
tax convention.

Article 16 (Directors’ fees)

This Article is equal to the same Article of thed969J.S. modet®

Article 17 (Artistes and athletes)

The content of this Article, as well as, the ruleitien there, is
different than the one of Article 17 of the 1996SUmodelt®! First of all,

the title is different; in fact the U.S.-ltaly taoonvention uses the term

139 Article 14 of the 2006 U.S. model is titled “Incerfrom employment.”
10 yUnder the 2006 updated of the U.S. model thischetis number 15th.
181 Under the 2006 update of the U.S. model this Al number 16th.
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“athletes” instead of the term “sportsmen.” Thiffatent term is also used
in the entire text of the Articl&?

Paragraph 1 expresses the main rule by which estahd athletes
are not taxed according to Articles 14 (indepengmsonal services) and
15 (dependent personal services), but they willtdbeed mainly by the
country of source.

Different than the U.S. model, this main rule idjscted to one
more condition “(a) the amount of the gross receigerived by such
entertainer or athlete, including expenses reindzlite him or borne on his
behalf, from such activities exceeds twenty thodsdnited States dollars
($20,000) or its equivalent in Italian currency tbe fiscal year concerned;
or (b) such entertainer or athlete is presentan dther State for a period or
periods aggregating more than 90 days in the figeat concerned.”

Paragraph 2 states that the same main rule wilyapihne income of
an entertainer or an athlete accrues to anothepopeParagraph 2 clarifies
that such income “shall be deemed not to accruentgher person if it is
proved by the entertainer or athlete that neitreembr persons related to
him participate directly or indirectly in the prtffiof such other person in
any manner.”

This clarification is present only in the 1996 ugdaf the U.S.
model, as it has been deleted under the 2006 update

Article 18 (Pensions, etc.)

The U.S.-ltaly tax convention and the 1996 U.S. eh@dntain only
one Atrticle (no. 18) dedicated to the issue of gensions and other
periodical payments.

In the 2006 update of the U.S. model this topispsead in two
different articles®® having added a new article to which the entire

regulation of “pension funds” has converged.

1821t should be noted that the 2006 updated of ti& thodel uses the term “entertainers” instead
of “artistes”.
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However, our writing shall mainly focus on the tela between the
U.S.-Italy tax convention and the 1996 update eflthS. model.

As | have written previously, the U.S.-ltaly taxneention addresses
the topic of the pensions and other periodical paysisolely in Article 18,
titled “Pensions, etc'®*

It divides into six paragraphs.

The first one provides for pensions and other simiemuneration

the general rule, according to which they shaltex@d only by the country
of residence.
On this topic, different than the U.S.-ltaly taxngention, the 1996 U.S.
model clarifies that the power of taxing of the otvy of residence is
limited “only to the extent not included in taxablecome in the other
Contracting State prior to the distribution.”

Article 18(2) states the application of the mainerstated in
Paragraph 1 to the payments made under provisioihe gocial security or
similar legislation.

Article 18(3) of the U.S.-ltaly tax convention addses a special
situation not considered by the same Article ofX886 U.S. model; in fact,
it provides a rule in case a resident of a ContrgcState becomes a
resident of the other Contracting StHte.

Paragraph 4 provides for annuities the same gengialstated for

pensions. It also includes a definition of annsitie

183 Article 17 (Pensions, social security, annuitiabmony, and child support) and Article 18
(Pension funds).

%4 The same Article of the 1996 U.S. model is diffehe titled “Pensions, social security,
annuities, alimony, and child support”.

185 Article 18(3) of the tax convention states “notwithstanding pnevisions of paragraph 1, if a
resident of a Contracting State becomes a residenhe other Contracting State, lump-sum
payments or severance payments (indemnities) rededfter such change of residence that are
paid with respect to employment exercised in thet-fnentioned State while a resident thereof,
shall be taxable only in that first-mentioned Stafer purposes of this paragraph, the term
“severance payments (indemnities)” includes anyngayt made in consequence of the termination
of any office or employment of a person”.
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In the same way Paragraph 5 addresses the issadinobny” and
the one of “child support.” It should be noted thia¢ 1996 U.S. model
addresses the two aforementioned topics in tweeifft paragraphs.

Article 18(6) of the U.S.-Italy tax convention fems entirely on the
regulation of “pension plan.” As | have mentionagévpously, in the 2006
update of the U.S. model this regulation has dgticenverged to a new

Article, titled “Pension funds'®®

18 Article 18 (Pension funds) of the 2006 U.S. model states “hel an individual who is a
resident of one of the States is a member or baagfiof, or participant in, a pension fund that is
a resident of the other State, income earned bydmsion fund may be taxed as income of that
individual only when, and, subject to the provisiaf paragraph 1 of Article 17 (Pensions, Social
Security, Annuities, Alimony and Child Support),tte extent that, it is paid to, or for the benefit
of, that individual from the pension fund (and tainsferred to another pension fund in that other
State).

2. Where an individual who is a member or benefic@, or participant in, a pension fund that is
a resident of one of the States exercises an emmglotyor self-employment in the other State:

a) contributions paid by or on behalf of that indival to the pension fund during the period that
he exercises an employment or self-employment & dther State shall be deductible (or
excludible) in computing his taxable income in thdter State; and

b) any benefits accrued under the pension fundootributions made to the pension fund by or on
behalf of the individual’'s employer, during thatripe shall not be treated as part of the
employee’s taxable income and any such contribgtishall be allowed as a deduction in
computing the taxable income of his employer int tther State.

The relief available under this paragraph shallexateed the relief that would be allowed by the
other State to residents of that State for cortiidios to, or benefits accrued under, a pension plan
established in that State.

3. The provisions of paragraph 2 of this Articlakimot apply unless:

a) contributions by or on behalf of the individuat,by or on behalf of the individual's employer,
to the pension fund (or to another similar pendiord for which the first-mentioned pension fund
was substituted) were made before the individuaabeto exercise an employment or self-
employment in the other State; and

b) the competent authority of the other State hgseeal that the pension fund generally
corresponds to a pension fund established in thar Gtate.

4. a) Where a citizen of the United States whorissident of ------ exercises an employment in ---
---- the income from which is taxable in ------ het contribution is borne by an employer who is a
resident of ------- or by a permanent establishnséntated in ----- , and the individual is a member

or beneficiary of, or participant in, a pensionrpéstablished in ----- ,

i) contributions paid by or on behalf of that indival to the pension fund during the period that he
exercises the employment in -------- , and that ateibutable to the employment, shall be
deductible (or excludible) in computing his taxaisleome in the United States; and

i) any benefits accrued under the pension fund;amtributions made to the pension fund by or
on behalf of the individual's employer, during thaé¢riod, and that are attributable to the
employment, shall not be treated as part of thel@yep’'s taxable income in computing his
taxable income in the United States.

b) The relief available under this paragraph shailexceed the lesser of:

i) the relief that would be allowed by the Unitetht®s to its residents for contributions to, or
benefits accrued under, a generally correspondargipn plan established in the United States;
and

if) the amount of contributions or benefits thaalify for tax relief in -------- .
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It must be pointed out that Article 18(6) of theSUltaly tax convention
mainly has the same content as the same Paragrépd 1096 U.S. model.
Article 18(6) of the 1996 U.S. model includes omlyo more sentences,
according to which “b) Income earned but not ditred by the plan shall
not be taxable in the other State until such timd t the extent that a
distribution is made from the plan.

c) Distributions from the plan to the individualashnot be subject to
taxation in the other Contracting State if the wlial contributes such
amounts to a similar plan established in the o8tate within a time period
and in accordance with any other requirements iegomder the

laws of the other State.”

Article 19 (Government service)

The general rule provided by this Article is thensaas the one of
the U.S. model, according to which the right to tta& remuneration paid to
employees of the government of a country or of lgipal subdivision or of
a local authority belongs to the payer state.

Different than the U.S. model, the U.S.-Italy taxneention does not
override Articles 14 (Independent personal seryjcdd (Dependent
Personal Services), 16 (Directors' Fees), and tffs(&s and Sportsmen).

Paragraph 1(b) establishes an exception to therglende, in fact
the right to tax will belong to the state where $leevices are rendered if the
individual is a national of that country or if iab the residence in that state
and the residence was not acquire only for the qaepof rendering the

services.

¢) For purposes of determining an individual’s ity to participate in and receive tax benefits
with respect to a pension plan established in thi#ed States, contributions made to, or benefits
accrued under, a pension plan established in shall be treated as contributions or benefits
under a generally corresponding pension plan ashegul in the United States to the extent relief is
available to the individual under this paragraph.

d) This paragraph shall not apply unless the coemteuthority of the United States has agreed
that the pension plan generally corresponds tanaipe plan established in the United States.”

On the topic sesupraat pages 144t seq
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Thus, according to Article 19(1)(b) the sole rightax is passed to the state
where the government services are rendered if thplagee has much
stronger connections with that country.

Different than the U.S. model, Article 19(1) of theS.-ltaly tax
convention clarifies that the aforementioned exoeptshall not apply to
the spouse or dependent children of an individuélo ws receiving
remuneration to which the provisions of subparalgrég apply and who
does not come within the terms of clause (i) 9r'(ii

About Article 19(2) of the U.S.-ltaly tax conventicseesupra at
page 146 where | have treated Article 18 of the th&del.

Article 19 of the U.S.-ltaly tax convention containne paragraph
more than the same Article of the 1996 U.S. maaedprding to which the
rule stated in Article 19 will not apply if the s@es are provided linked
with a business carried on by a Contracting State jolitical subdivision
or local authority. In those cases Articles 14, 16, 17 or 18 will apply.
This new Paragraph has been included under the @p@éte of the U.S.
model.

Article 20 (Professors and teachers)

This Article is not present in the U.S. model. dgulates the
condition of visiting professors, teachers and aed®ers, establishing that
they are exempted by taxes in the country of soufge a period not
exceeding two years.”

Beyond that period of time, they should pay taxethe visited country.

Article 20(2) provides an exception to the geneud contained in
Paragraph 1 in case that the research conductedtisin the general
interest but primarily for the private benefit of specific person or
persons.”

It should be noted that it is not easy to distisguivhen a research is
conducted mainly in the general interest or mainlyhe private interest,
because both interests often match in the samarckse
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Article 21 (Students and trainees)

This Article addresses the same topic as Articleo2Ghe U.S.
model.

Different than the previous Article 20 (Professarsl teachers) of
the U.S.-ltaly tax convention, it regulates theuaiion of the students,
apprentice, and business trainee who are in a gotmt the purpose of
their full-time education or full-time training.

The main rule, according to which payments of thedents,
apprentices and business trainees shall not bd iaxthe state where they
are studying or training, is the same.

Different than the 1996 U.S. model, there is no tmoanof the “full-
time education” and the “full-time training,” beirtige disposition included
in the U.S.-Italy tax convention more general tkfag same one in the U.S.
model.

The 2006 U.S. model adds two more paragraphs tdettteof the
1996 U.S. model. Besides the limitation of the eggom to no more than
one year from the date when they arrive in the tguior the purpose of
their training, the 2006 U.S. model includes onerandimitation in
Paragraph 2, according to which “a student or lassirtrainee within the
meaning of paragraph 1 shall be exempt from taxhkyContracting State
in which the individual is temporarily present witkspect to income from
personal services in an aggregate amount equad,89@ or its equivalent
in [ ] annually.”

Finally, Paragraph 3 of the 2006 U.S. model costairdefinition of
“a business trainee” for the purposes of the U.®deh income tax
convention, which is not present in the 1996 U.8deh, as well as in the
U.S.-Italy tax convention.

Article 22 (Other income).

This Article is very important because it provideg residual rule

that must be applied to tax all income not otheevagvered in the treaty.
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The general rule is that only the country of res@ecan tax it. The
U.S.-Italy tax convention adds to the text of Agi@1 of the U.S. model
one more paragraph, according to which “the promsiof this Article shall
not apply if it was the main purpose or one of than purposes of any
person concerned with the creation or assignmetiieofights with respect
to which the income is paid to take advantage wf Mrticle by means of
that creation or assignment.”

It should be noted that the 1996 U.S. model cksifone more
concept than the U.S.-Italy tax convention, stathmeg in case of exception
contained in Paragraph 2 “the provisions of Arti¢l¢Business Profits) or
Article 14 (Independent Personal Services), as dhge may be, shall
apply.”

Finally, different than the 1996 U.S. model, Paapyr 2 of the 2006
U.S. model has deleted any mention to the indepgngersonal services
performed from a fixed base.

Article 23 (Relief from double taxation).

| have already written about the main double taxatelief methods
when | have addressed the juridical double taxatind the mechanisms
that must be found in order to avoid that jurididaluble taxation might
have negative effects on cross-border transactfdns.

| also have already underlined that the OECD manf&drs the
Contracting States the chance to decide betweerexbmption method,
stated by Article 23 A, and the credit method,estdty Article 23 B. Under
the OECD model these Atrticles are designed to teeratives.

The U.S. model uses only the credit method, buickrt23 of the
U.S. model is totally different from Article 23B dfie OECD model®® it

167 Seesupra§ 1.2.

188 Article 23 of the U.S. model states “1.In the case of --~deuble taxation will be relieved as
follows:

2. In accordance with the provisions and subje¢héolimitations of the law of the United States
(as it may be amended from time to time withoutngjiag the general principle hereof), the
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follows the foreign tax credit provisions included88 901 through 908 of
the Internal Revenue Code.

The U.S.-ltaly tax convention follows the same apgh as the U.S.
model.

Article 24 (Non-discrimination).

This Article is substantially the same as Articted? the U.S. model.

Article 25 (Mutual agreement procedure)

This Article is more similar to Article 25 of theEZCD model than to
Article 25 of the U.S. model, even though someedldhces are present.
In fact, Article 25(4) of the U.S.-Italy tax convemn adds to Article 25(4)
of the OECD model one more sentence, accordinghiohw'when it seems
advisable in order to reach agreement to have @regchange of opinions,
such exchange may take place through a Commisswosisting of

representatives of the competent authorities oCivetracting States.”

United States shall allow to a resident or citinéthe United States as a credit against the United
States tax on income applicable to residents aimtos:

a) the income tax paid or accrued to ------ by mibehalf of such resident or citizen; and
b) in the case of a United States company owninlgadt 10 percent of the voting stock of a
company that is a resident of -------- and from ethithe United States company receives

dividends, the income tax paid or accrued to —by-or on behalf of the payer with respect to the
profits out of which the dividends are paid.

For the purposes of this paragraph, the taxesreefen in paragraphs 3 a) and 4 of Article 2
(Taxes Covered) shall be considered income taxes.

3. For the purposes of applying paragraph 2 ofAligle, an item of gross income, as determined
under the laws of the United States, derived bgsadent of the United States that, under this
Convention, may be taxed in ----- shall be deemodoktincome from sources in ----- .

4. Where a United States citizen is a resident-of-

a) with respect to items of income that under ttavigions of this Convention are exempt from
United States tax or that are subject to a redwaésl of United States tax when derived by a
resident of ------ who is not a United States eitiz------- shall allow as a credit against --—tax,
only the tax paid, if any, that the United Stateaynimpose under the provisions of this
Convention, other than taxes that may be imposklysoy reason of citizenship under the saving
clause of paragraph 4 of Article 1 (General Scope);

b) for purposes of applying paragraph 2 to compunéed States tax on those items of income
referred to in subparagraph a), the United State$f allow as a credit against United States tax
the income tax paid to -------- after the credifereed to in subparagraph a); the credit so allowed
shall not reduce the portion of the United Statesthat is creditable against the ----------- tax i
accordance with subparagraph a); and

c) for the exclusive purpose of relieving doublgatéon in the United States under subparagraph
b), items of income referred to in subparagrapbha)l be deemed to arise in ------- to the extent
necessary to avoid double taxation of such inconteusubparagraph b).”
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Furthermore, even if Article 25(5) of the U.S.-jtdbx convention
contains, similar to the OECD model, the chancsutemit the case for the
arbitration procedur®?® the regulation of that procedure is different from
the OECD model.

Article 26 (Exchange of information)

This Article is different from the same Article tfe U.S. model. It
replaces Paragraphs 1, 2, and 3 of the same Adidlee OECD modél’®
Moreover, it has the same title as Article 26 & @ECD model.

Article 27 (Diplomatic agents and consular officia).

This Article is equal to Article 27 of the U.S. nedd The only
difference is that it uses the word “consular affis” instead of “consular
officers.”

Article 28 (Entry into force).

Different than the same Article of the 1996 U.S delp Article 28 of
the U.S.-ltaly tax convention includes the instraief the exchange of
ratifications.

Moreover, it adds two more paragraphs to the téxrtcle 28 of
the 1996 U.S. model.

In fact, Paragraph 3 provides a privilege to a @ensho would have been
entitled to any greater relief from tax under th@84 U.S.-ltaly tax
convention. Such person continues to be subjeotdtetsame effects “for a
twelve-month period from the date on which the mBimns of this

Convention would otherwise have effect.”

189 Article 25(5) of the U.S.-Italy tax convention states “if an@gment cannot be reached by the
competent authorities pursuant to the previousguaphs of this Article, the case may, if both
competent authorities and the taxpayer agree, beniied for arbitration, provided that the
taxpayer agrees in writing to be bound by the detisf the arbitration board. The competent
authorities may release to the arbitration boahsaoformation as is necessary for carrying out
the arbitration procedure. The award of the artitnaboard shall be binding on the taxpayer and
on both States with regard to that case. The proesdshall be finalized by the Contracting States
by means of notes to be exchanged through diploncdinnels after consultation between the
competent authorities. The provisions of this peapQ shall not have effect until the date
specified in the exchange of diplomatic notes.”

170 Seesupraat pages 119 and 120.
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Article 28(4) of the 1999 U.S.-ltaly tax conventiaontains a
termination clause of the previous 1984 updatefaict, it states “the
provisions of the prior Convention shall cease taveh effect when
corresponding provisions of this Convention takieafin accordance with
paragraphs 2 and 3, and the prior Convention shathinate on the last
date on which it has effect in accordance withftiregoing provisions of
this paragraph.”

Different than the 1996 update, the 2006 U.S. maneudes the
instrument of the exchange of ratifications, simila the 1999 U.S.-Italy
tax convention.

Article 29 (Termination).

Different from U.S. model, Article 29 of the U.Saly tax
convention provides a limitation of the right ofckaContracting State to
terminate the Convention; in fact, such a right banacted only “after 5
years from the date on which the Convention enteesforce provided that
at least 6 months' prior notice of termination.”

Protocol (Articles 1-8).

The Protocol attached to the U.S.-ltaly tax conmentincludes
several rules which complete the dispositions goathin Articles 1-29 of
the Convention.

Especially, Article 1 provides several definitiomkich are important
for the purposes of the Convention.

Article 2'"* expresses the “limitation on benefits” (LOB) claus
which is included in Article 22 of the U.S. model.

71«1 A resident of a Contracting State shall betidito benefits otherwise accorded to residents
of a Contracting State by the Convention only ®elxtent provided in this Article.

2. A resident of a Contracting State shall be ledtito all the benefits of the Convention if the
resident is:

(a) an individual,

(b) a qualified governmental entity;

(c) a company, if:

(i) all the shares in the class or classes of shamgresenting more than 50 percent of the voting
power and value of the company are regularly traated recognized stock exchange, or
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As | have already written, this disposition is imded to block the
practice of the “treaty shopping,” tolerated for mpayears by the U.S.
Government.

(ii) at least 50 percent of each class of shar¢isdrcompany is owned directly or indirectly byfiv

or fewer companies entitled to benefits under da(is provided that in the case of indirect
ownership, each intermediate owner is a personlezhtio benefits of the Convention under this
paragraph;

(d) described in subparagraph 5(a)(i) of Articlefthis Protocol;

(e) described in subparagraph 5(a)(ii) of Articleoflthis Protocol, provided that more than 50
percent of the person's beneficiaries, membersadicfpants are individuals resident in either
Contracting State; or

(f) a person other than an individual, if:

(i) On at least half the days of the taxable yeaspns described in subparagraphs (a), (b), (c), (d
or (e) own, directly or indirectly (through a chahownership in which each person is entitled to
benefits of the Convention under this paragraph)east 50 percent of each class of shares or
other beneficial interests in the person, andl€sfs than 50 percent of the person's gross income
for the taxable year is paid or accrued, directlyndlirectly, to persons who are not residents of
either Contracting State (unless the payment itatable to a permanent establishment situated
in either State), in the form of payments thatdeductible for income tax purposes in the person’s
State of residence.

3. (a) A resident of a Contracting State not othseventitled to benefits shall be entitled to the
benefits of this Convention with respect to an itghmcome derived from the other State, if:

(i) the resident is engaged in the active condtiettoade or business in the first-mentioned State,
(i) the income is connected with or incidentathe trade or business, and

(i) the trade or business is substantial in ietato the activity in the other State generating t
income.

(b) For purposes of this paragraph, the businessaking or managing investments will not be
considered an active trade or business unlessctivtyis banking, insurance or securities acjivit
conducted by a bank, insurance company or registeurities dealer.

(c) Whether a trade or business is substantiapfwposes of this paragraph will be determined
based on all the facts and circumstances. In asg, dewever, a trade or business will be deemed
substantial if, for the preceding taxable yearfarthe average of the three preceding taxable
years, the asset value, the gross income, andaym®lpexpense that are related to the trade or
business in the first-mentioned State equal at [é&spercent of the resident's (and any related
parties’) proportionate share of the asset valtmssgincome and payroll expense, respectively,
that are related to the activity that generateditheme in the other State, and the average of the
three ratios exceeds 10 percent.

(d) Income is derived in connection with a tradebosiness if the activity in the other State
generating the income is a line of business thamgaa part of or is complementary to the trade or
business. Income is incidental to a trade or bagsinkit facilitates the conduct of the trade or
business in the other State.

4. A resident of a Contracting State not othervéinétled to benefits may be granted benefits of
the Convention if the competent authority of that&tfrom which benefits are claimed so
determines.

5. For purposes of this Article the term "recogdiztock exchange" means:

(a) the NASDAQ System owned by the National Assiimiaof Securities Dealers, Inc. and any
stock exchange registered with the U.S. Securiied Exchange Commission as a national
securities exchange under the U.S. Securities ExgehAct of 1934;

(b) any stock exchange constituted and organizedrding to Italian laws; and

(c) any other stock exchanges agreed upon by thgpetent authorities of both Contracting
States.”
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In fact, LOB clause is not present in the 1955 W&y tax
convention. It has been introduced under the 19&#hie, but it has been
broadened only under the last update (1999).

According to thenternational Tax Glossary/? treaty shopping “has
been described as the situation where a personisvhot entitled to the
benefits of a tax treaty makes use -in the widestmnmg of the word- of an
individual or of a legal person in order to obtéose treaty benefits that
are not available directly.”

According to thelnternal Revenue Service of the United States
“limitations on benefits provisions generally proiithird country residents
from obtaining treaty benefits. For example, a ifgmecorporation may not
be entitled to a reduced rate of withholding unkessinimum percentage of
its owners are citizens or residents of the Uniftdtes or the treaty
country.”

In spite of its length, Article 2 of the Protocartains a very simple
main concept/® according to which “a resident of a ContractingtStshall
be entitled to benefits otherwise accorded to exgslof a Contracting State
by the Convention only to the extent provided iis #rticle.”

It should be noted the U.S.-ltaly tax conventiomtains a positive
approach, which is equal to the one of the 1996 @&lel, but is different
than the negative approach of the 2006 U.S. madddhct, the 2006 U.S.
model states that “a resident of a ContractingeSsatall not be entitled to
the benefits of this Convention otherwise accordedresidents of a
Contracting State unless such resident is a "qedlfperson” as defined in
paragraph 2"rfegative approadh while the 1996 U.S. model and the U.S.-

Italy tax convention says that “a resident of a @axting State shall be

1728 LARKING (ed.),supranote 13.

173 See on the topic Alessandro Adelchi Ro$sie Saving Clause of Pending US-Italy Tax Treaty
13TAx N INT'L 1351 (2003); Piergiorgio Valente & Marco Magenfmalysis of Certain Anti-
Abuse Clauses, imHE TAX TREATIES CONCLUDED BY ITALY 41 (2000); [ELIX ALBERTO VEGA
BORREGQ LIMITATION ON BENEFITS CLAUSES IN DOUBLE TAXATION CONVENTIONS (2005);
Piergiorgio Valentela “Limitation on Benefits clause”, ifCONVENZIONE ITALIA-USA CONTRO

LE DOPPIE IMPOSIZION] supranote 127, at 236.
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entitled to benefits otherwise accorded to resglehtan Contracting State by
the Convention only to the extent provided in tiAsticle” (positive
approach. In the U.S.-ltaly tax convention there is no miem of the
concept of “qualified person.”

The text of Article 2 of the Protocol of the U.$alyy tax convention
is equal to the text of Article 22 of the 1996 Ur8odel. Besides the
different approach, in the meaning that | haveaalyeexplained, Article 22
of the 2006 U.S. model has the same structure amigiot as those of them.

Article 2(2) of the Protocol states when a residdall be entitled to
all benefits of the Conventior?

Paragraph 2 includes some “tests” that are impbttaastablish if a
resident is entitled to all benefits of the Conwemt These tests are:

-the so called “publicly traded test” according to which a
company is entitled to the benefits of the Conwanif “all the shares in the
class or classes of shares representing more thaergent of the voting
power and value of the company are regularly tramted recognized stock
exchange, or;”

-the so called “subsidiary of publicy traded t€$f"according to
which a company is entitled to the benefits of @mvention if “at least 50
percent of each class of shares in the companywsed directly or
indirectly by five or fewer companies entitled tenefits under clause (i),
provided that in the case of indirect ownershigheatermediate owner is a
person entitled to benefits of the Convention urdisrparagraph;”

-the so called “ownership test’” according to which a person other
than an individual is entitled to the benefits o Convention if “on at least
half the days of the taxable year persons descitbsdbparagraphs (a), (b),

(c), (d) or (e) own, directly or indirectly (throliga chain of ownership in

1" Seesupraat page 148t seq

1> This test is espressed in Article 2(c)(ii) of fetocol.
76 This test in espressed in Article 2(c)(i) of thet®col.
7 This test is espressed in Article 2(f)(ii) of tReotocol.



199

which each person is entitled to benefits of then@mtion under this
paragraph), at least 50 percent of each class afshor other beneficial
interests in the person;” and

-the so called “base erosion teS¥”according to which a person
other than an individual is entitled to the bersefit the Convention if “less
than 50 percent of the person's gross income ttakable year is paid or
accrued, directly or indirectly, to persons who aot¢ residents of either
Contracting State (unless the payment is attridaetab a permanent
establishment situated in either State), in thenfaf payments that are
deductible for income tax purposes in the pers8iese of residence.”

Paragraph 3 provides some exceptions to the gendealvritten in
Paragraph 1. In fact, it contains one more teststhcalled “active trade or
business test,” according to which a resident @amtracting State can
claim the treaty benefits even though it is notiteat to them if it is
engaged in a trade or a business conducted by its¢he Contracting
State.
The same rule applies even thought the foreignaigepdoes not directly
conduct the trade or business activity, but thenme is connected to a trade
or a business directly conducted by that taxpayédferent than the 2006
U.S. model, the concept of “person connected tothemd has been
substituted by the concept of “income related adéror business.”

In addition, Paragraph 3 clarifies when the incasneonnected with
a trade or business directly conducted by thatagep It must be pointed
out that if the tests contained in Article 2(2)tloé Protocol are satisfied, the
taxpayer will be entitled to all benefits of the r@ention, while if the test
written in Article 2(3) of the Protocol is satidgfiethe taxpayer could be
entitled only to some benefits of the Convention.
Paragraph 4 includes a “safety rule;” the competauthorities of the

Contracting States can allow a foreign taxpayeltrisgty benefits, even if it

78 This test is espressed in Article 2(f)(ii) of tReotocol.
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is not entitled according to Article 2 of the Pratg and if it does not fall
under the conditions stated there. Different tHan 2006 U.S. model, this
power is not subjected to any limitation.

At last, Article 2(5) of the Protocol contains tdefinition of the
term “recognized stock exchange” for the purpodethis Article. It must
be pointed out that Article 22 of the 2006 U.S. eloddds some more
important definitions to the texts of Article 22 thfe 1996 U.S. model and
Article 2 of the Protocol of the U.S.-Italy tax a@mntion.

Article 3 of the Protocol, attached to the U.Slyiteax convention,
completes Articles 23 (Relief from double taxation24 (Non-
discrimination), and 25 (Mutual agreement procefure

Article 4 of the Protocol provides a special creadita United States
citizen resident in Italy who is partner of a parship that is national of the
United States.”

Article 5 expresses the right to refund taxes watttat the source by
each Contracting States to the taxpayer, if thiet fig collect those taxes “is
limited by the provisions of the Convention.”

Article 6 of the Protocol states the right of e&@dntracting States to
“collect on behalf of the other Contracting Statiels amounts as may be
necessary to ensure that relief granted by the €dion from taxation
imposed by such other State does not enure to éhefib of persons not
entitled thereto.”

Article 7 of the Protocol contains the ability thidite competent
authorities of each Contracting States can coreath other in order to
implement the Convention.

Finally, Article 8 of the Protocol includes in favof Italy a special
disposition according to which “if any State orabty of the United States
imposes tax on profits of enterprises of Italy fraime operation in
international traffic of ships or aircraft, Italyay impose its regional tax on

productive activities (I'imposta regionale sullgiata produttive) on such
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profits of enterprises of the United States, ndtstiinding the provisions of
subparagraph 2(b)(iii) of Article 2 (Taxes Coverady Article 8 (Shipping

and Air Transport) of the Convention.”



202

CHAPTER 5
CONCLUSION
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In the last chapter of this thesis, | will try toepent some essential
and concise conclusions.

The last convention between the government of théed States
and the government of the Republic of Italy (addpte avoid double
taxation and the prevention of fraud or fiscal émays signed in 1999,
recently entered into force (December 16, 20099, la@come effective on
January 1, 2010, and on February 2, 2010 for cepeovisions, already
needs some new modifications because of some iamiarhanges occurred
in the tax systems of Italy and the U.S. in thd tas years between its
signing and its entering into force.

In fact, from Italy side, the law on fiscal fedesah (Legge delega
n.42/2009) was approved on May 5, 2009.

This law is a fundamental step in the implemenitatd the reform of the

Title V of the Italian Constitution, especially @irticle 119 according to

which “municipalities, provinces, metropolitan etiand regions shall have
revenue and expenditure autonomy.

Municipalities, provinces, metropolitan cities amdgions shall have

independent financial resources. They set and lexes and collect

revenues of their own, in compliance with the Cibagbn and according to

the principles of coordination of State financesl &ne tax system. They
share in the tax revenues related to their respetgiritories.

State legislation shall provide for an equalizationd -with no allocation

constraints- for the territories having lower papita taxable capacity.
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Revenues raised from the above-mentioned sourcesdl smable
municipalities, provinces, metropolitan cities amgjions to fully finance
the public functions attributed to them.

The State shall allocate supplementary resource$s ahopt special
measures in favor of specific municipalities, pravgs, metropolitan cities
and regions to promote economic development aloitly social cohesion
and solidarity, to reduce economic and social imbeds, to foster the
exercise of the rights of the person or to achigwals other than those
pursued in the ordinary implementation of theirduons.

Municipalities, provinces, metropolitan cities arefjions have their own
properties, which are allocated to them pursuargetoeral principles laid
down in State legislation. They may resort to inddhess only as a means
of funding investments. State guarantees on loamdracted for this
purpose are not admissib&?

Article 119 of the Italian Constitution has got moplementation until the
approval of the law on fiscal federalism, whichegJegislative powers and

administrative functions to local governments.

% The Italian text is “I Comuni, le Province, le @imetropolitane e le Regioni hanno autonomia
finanziaria di entrata e di spesa.

I Comuni, le Province, le Citta metropolitane éRlegioni hanno risorse autonome. Stabiliscono e
applicano tributi ed entrate propri, in armonia dan Costituzione e secondo i principi di
coordinamento della finanza pubblica e del sistathatario. Dispongono di compartecipazioni al
gettito di tributi erariali riferibile al loro teitorio.

La legge dello Stato istituisce un fondo perequatsenza vincoli di destinazione, per i territori
con minore capacita fiscale per abitante.

Le risorse derivanti dalle fonti di cui ai commiepedenti consentono ai Comuni, alle Province,
alle Citta metropolitane e alle Regioni di finameiantegralmente le funzioni pubbliche loro
attribuite.

Per promuovere lo sviluppo economico, la coesiorla solidarieta sociale, per rimuovere gli
squilibri economici e sociali, per favorire l'effigb esercizio dei diritti della persona, o per
provvedere a scopi diversi dal normale esercizitedero funzioni, lo Stato destina risorse
aggiuntive ed effettua interventi speciali in fawodi determinati Comuni, Province, Citta
metropolitane e Regioni.

I Comuni, le Province, le Citta metropolitane eéRlegioni hanno un proprio patrimonio, attribuito
secondo i principi generali determinati dalla legigdo Stato. Possono ricorrere all'indebitamento
solo per finanziare spese di investimento. E’ esclagni garanzia dello Stato sui prestiti dagli
stessi contratti.”
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The Italian process of fiscal devolution startedhia middle of 1990s, but
with the law on fiscal federalism it has encoundesn important step
towards its total implementation thanks to the @awfiscal federalism.

The law no.42 is a frame law, so it has requirectis# legislative decrees
to allow the practical application of the provissoastablished by it. The
process is not completed yet, but it is changimgethtire Italian tax system,
dividing the tax competences between the State thed sub-national
governments, and giving them more responsibilities.

As a consequence, local governments will have Gmgnresources
to perform their tasks; they will be given othesaarces on the basis of
standard costs of production.

Tax autonomy will allow sub-national governmentsniwoduce own
taxes and modify tax rates.

Thus, local governments will be financed by ¢hkends of revenues:

- own taxes;
- shares of national tax revenues; and
- shares of common pool funds.

At the end of the process, which must take plackvan years after
the approval of the frame law no.42, the ltaliax $gstem will be totally
different than the one now in force, and it wiluegre a new update of the
U.S.-Italy tax convention in order to adapt it be ihew situation.

Because of the new powers that sub-national govemisrare obtaining, in
some way they must be involved in the process efapproval of a tax

convention between Italy and another country; witremy coordination, in

fact, they might do something in contrast with ftagtements included in a
tax convention involving Italy.

From the United States side, it should be constiérat after the last
update (1999) of the U.S.-Italy tax convention, th&. model income tax
convention, which the Convention is based on, tgmnabeen modified
(2006).
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The last U.S. model income tax convention (2006difserent from the
previous 1996 update in several provisions, as/étsready written in the
chapter four.

For examples, some important differences are:

Article 1 (General Scope).

The 1996 U.S. model does not address the issuatities that are
fiscally transparent, such as partnerships and swosts. Nevertheless,
these entities are regulated in Article 1(6) of 2006 U.S. model, which is
not present in the 1996 update.

Article 6(4) (Income from real property).

The mention of the “independent personal servicegresent in the
1996 U.S. model, and it has been deleted undetGfé update.

Article 7 (Business profits).

The definition of “business profits” for the purgssof the U.S.
model is present only in the 1996 update, noten2006 update.

Article 10 (Dividends).

It should be noted that the 1996 U.S. model diffeosn the 2006
update because it does not only apply the ruldef‘branch profit tax” if
there is a “permanent establishment,” but if th@dent “performs in that
other State independent personal services fromeal fbase situated there
in,” as well.

Moreover, Paragraph 4 of Article 10 is present onlghe 1996 U.S. model.

Article 11 (Interest).

Paragraph 2 of the 2006 U.S. model addresses the sssue as
Paragraph 5 of the 1996 update, but in a diffenent.

Article 14 (Independent personal services) of th@6lU.S. model.
This Article is not present in the 2006 U.S. model.

Article 17 (Artistes and sportsmen) of the 1996 .UrSdel.

This Article replaces Article 16 of the 2006 U.Sodel, but with

some differences.
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In fact, Paragraph 2 states that the same mainincleded in Paragraph 1
will apply if the income of an entertainer or a gpman accrues to another
person. Furthermore, Paragraph 2 clarifies that suacome “shall be
deemed not to accrue to another person if it isgudoy the entertainer or
athlete that neither he nor persons related to pémicipate directly or
indirectly in the profits of such other person myananner.”

This clarification is present only in the 1996 uggdaf the U.S. model, as it
has been deleted under the 2006 update.

Article 18 (Pensions, social security, annuitidenany, and child

support) of the 1996 U.S. model.

In the 2006 update of the U.S. model the regulatibpensions has
entirely converged to a new Article, titled “Pensitunds,” while in the
1996 update it is included in the same Article tating “social security,
annuities, alimony, and child support.”

Article 20 (Students and trainees).

The 2006 U.S. model adds two more paragraphs tdettteof the
1996 U.S. model.

In fact, besides the limitation of the exemptionntm more than one year
from the date when students and trainees arrivéhéncountry for the

purpose of their training, the 2006 U.S. modeludels one more limitation
in Paragraph 2, according to which “a student @iress trainee within the
meaning of paragraph 1 shall be exempt from taxhkyContracting State
in which the individual is temporarily present witkspect to income from
personal services in an aggregate amount equd, 89 or its equivalent
in [ ] annually.”

Finally, Paragraph 3 of the 2006 U.S. model costandefinition of a

“business trainee” for the purpose of the U.S. hodmme tax convention,

which is not present in the 1996 U.S. model.
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Article 21 (Other income).

Different from the 1996 U.S. model, Paragraph Zhef 2006 U.S.
model has deleted any mention to the independerdopal services
performed from a fixed base.

Article 28 (Entry into force).

Different than the 1996 U.S. model, the 2006 updsttdes the
obligation of the exchange of ratifications.

On analyzing its provisions, the last U.S.-ltalx teonvention is
more similar to the 1996 U.S. model than to theG2@0date.

Thus, the U.S.-ltaly tax convention needs to be ifiemt to be
adapted to some important changes in the lastrao8el (2006).

Furthermore, from the United States side one moigortant event
is the Camp international tax reform.

Dave Camp is the Chairman of the Ways and Meansniittee that has
unveiled an international tax reform discussion ftdras part of a
comprehensive tax reform.

The main objectives of the Ways and Means discoghiaft are:

-reducing the corporate tax rate to 25 percenfatn, the U.S. combined
federal-state corporate tax rate is 39.2 percehigtwis one of the highest
in the industrialized countries. Reducing the takeris fundamental to
foster a faster economic recovery; and

-switching from a worldwide system of taxation to texritorial-based
system.

In this perspective, the United States are ondefféw countries in
the world still using the worldwide system of tagat It is a trace from the
Cold War, and was introduced in economical condgidhat were very
different from the present ones. In the opiniontiké Committee, this
system does not encourage the U.S. companiesng tireir profits back
home creating new jobs because the U.S. employest pay additional
taxes if they bring their foreign profits back tovést in the United States.
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Reinvesting their profits overseas is more convaniéor the U.S.
companies than investing them in the United States.

Furthermore, all most industrialized countries e tworld are
changing their international tax codes, creatimgtteial fiscal systems.

The U.S. tax reform establishes to exempt 9%equerof foreign profits
from U.S. taxation when they are brought back eulnited States.

Finally, from the United States side a further impaot element to be
considered is the recent approval of FATCA (Foreiocount Tax
Compliance Act). This law was approved on March2(8.0, but it has not
become effective yet.

FATCA will enter into force on January 1, 2013, lné should wait for the
publication of the interpretative guide by the Ut& competent authority
in order to have a better comprehension of itstpr@ceffects.

The FATCA unites a series of very important antidance
measures, such as the obligation for non Amerigaan€ial qualified
intermediaries to point out financial informatiooncerning their American
clients or, alternatively, to pay a 30% tax of iheome made from the
investments of their American clients in replacetm@insuch obligation of
information.

The aforementioned rule is destined to have a fexgnit effect on
the worldwide market, because it does not only kvax in order to oblige
the intermediaries to fiscal collaboration, buiglso acts on the whole
organizational structure of the qualified internsets, which will have to
adapt themselves to different standards and satifgrent requirements.
With the FATCA system the United States are gomgatrds the creation
of a worldwide system of exchanging information American fiscal
taxpayers, creating greater transparency.

FATCA is destined to have a significant effect ba bther Nations,

as well. All countries will have to create a systash exchanging
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information very similar to that created in the tédi States in order to
satisfy the requirements imposed by the U.S. law.
In fact, new rules do not concern only the U.Szeits who act directly in
the financial market, but also the U.S. nationdt®wact indirectly through
entities which are not established in the Uniteatest
Paying a 30% tax of the income made from the imaests is a strong
deterrent, which will oblige all financial qualiieintermediaries (mainly
banks and insurance companies) to adopt the nawlaids imposed by
FATCA in order to avoid an excessive income tax.

The obligation of fiscal collaboration for qualifientermediaries can
be included in the general duty of exchanging im@ation imposed by
international tax treaties, as a fight instrumegdiast the tax evasion.
Clearly, such U.S. determined law can inspire sao@siderations about
tax policy acted by the European member countraas] about the
obligation of exchanging information which is edisifing more and more
among European states.

All those important events in the U.S. legal systare destined to
have significant effects on the international tgxke@ments signed between
the United States and other countries, Italy inetud
In this way, those events will require one moreatpdf the U.S.-Italy tax

convention.

In conclusion of this Ph.D. thesis, reasonably tnthe light of our
aforementioned considerations, | can affirm thaerethough the new
“‘convention between the government of the Unitechtedt and the
government of the Republic of Italy adopted to dvdouble taxation and
the prevention of fraud or fiscal evasion” has rglyebecome effective (on
January 1, 2010, and on February 2, 2010 for cemapvisions), it is

already old.
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Too much time has passed between its signing anehiering into
force.

The Convention has taken eleven years to becoreete# because
of a long bureaucracy involved in the process tfication of tax treaties,
and today the evolution of tax system of developadhtries in the world is

so fast that it is not compatible with such a slegal process.
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CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE ITALIAN REPUBLIC FOR THE
AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION WITH RESPECT
TO TAXES ON INCOME (Washington, 1955)
Convention signed at Washington March 30, 1955;
Ratification advised by the Senate of the UnitedeStof America July 29, 1955;
Ratified by the President of the United StatesroéAca August 22, 1955;
Ratified by ltaly July 25, 1956;
Ratifications Exchanged at Rome October 26, 1956;
Proclaimed by the President of the United StateSmérica November 2, 1956;
Entered into Force October 26, 1956;
Operative retroactively January 1, 1956.

Article |

The taxes referred to in this Convention are:

() In the case of the United States:

the Federal income tax, including surtaxes.

(b) In the case of Italy:

(1) Tax on land (Iimposta sul reddito dei terreni)

(2) Tax on buildings (I'imposta sul reddito die faibati).

(3) Tax on movable wealth (I'imposta sui redditridchezza mobile).

(4) Tax on agricultural income (I'imposta sui reddgrari).

(5) Complementary tax (I'imposta complementare @sgjva sul reddito).

Article 11

(1) As used in this Convention:

(a) The term "United States" means the United Statémerica, and when used in a geographical sextales only the
States, the Territories of Alaska and Hawaii, drelDistrict of Columbia.

(b) The term "ltaly" means the Italian Republic.

(c) The term "permanent establishment" means achrasffice, factory, warehouse or other fixed platdusiness, but
does not include the casual and temporary use oélynstorage facilities, nor does it include anrapgeunless the agent
has and exercises a general authority to negagiatieconclude contracts on behalf of an enterpriskas a stock of
merchandise from which he regularly fills ordersitsnbehalf. An enterprise of one of the contragt8tates shall not be
deemed to have a permanent establishment in tlee Sthte merely because it carries on businesgdsah such other
State through a bona fide commission agent, brokeustodian acting in the ordinary course of hisibess as such. The
fact that an enterprise of one of the contractitejeS maintains in the other State a fixed pladeusfness exclusively for
the purchase of goods or merchandise shall ndself iconstitute such fixed place of business anpeent establishment
of such enterprise. The fact that a corporationraf contracting State has a subsidiary corporatiuich is a corporation
of the other State or which is engaged in tradbuminess in the other State shall not of itselfstitute that subsidiary
corporation a permanent establishment of its parengoration.

(d) The term "enterprise of one of the contrac@tgtes" means, as the case may be, "United Statipese” or "Italian
enterprise”.

(e) The term "enterprise" includes every form oflertaking whether carried on by an individual, parship, corporation,
or any other entity.

(f) The term "United States enterprise" means derprise carried on in the United States by a eggidf the United States
or by a United States corporation or other entlg term "United States corporation or other ehtitgans a corporation
or other entity created or organized in the Uniates or under the law of the United States angfState or Territory of
the United States.

(9) The term "Italian enterprise" means an entsepciarried on in ltaly by a resident of Italy ordiy Italian corporation or
other entity; the term "Italian corporation or atleatity” means a corporation or other entity aedatdr organized in Italy
or under Italian laws, or a partnership so createarganized.

(h) The term "competent authorities" means, indase of the United States, the Commissioner ofriateRevenue as
authorized by the Secretary of the Treasury; anthéncase of Italy, the Ministry of Finance, Geh&aectorship for
Direct Taxation.

(2) In the application of the provisions of the gget Convention by one of the contracting Statgstamm not otherwise
defined shall, unless the context otherwise reguin@ve the meaning which such term has underathéatvs of such
State.

Article 111

(1) An enterprise of one of the contracting Statesll not be subject to tax by the other contrac8tate in respect of its
industrial and commercial profits unless it is eyeh in trade or business in such other State thraugermanent
establishment situated therein. If it is so engagiech other State may impose its tax upon theeeiritome of such
enterprise from sources within such other State.

(2) In determining the industrial or commercial fiigfrom sources within one of the contractingt&seof an enterprise of
the other contracting State, no profits shall benged to arise from the mere purchase of goods mehaedise within the
former contracting State by such enterprise.

(3) Where an enterprise of one of the contractitageS is engaged in trade or business in the atbrtracting State
through a permanent establishment situated thetetre shall be attributed to such permanent éstabént the industrial
or commercial profits which it might be expectedderive if it were an independent enterprise enddgethe same or
similar activities under the same or similar coietis and dealing at arm's length with the entegpaf which it is a
permanent establishment, and the profits so at&ibshall, subject to the law of such other cotitngcState, be deemed to
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be income from sources within such other contrgcftate and shall be assessed according to theflawuch other

contracting State.

(4) The competent authorities of the two contrart8tates may lay down rules by agreement for thporipnment of

industrial and commercial profits.

(5) In the determination of the net industrial aminmercial profits of the permanent establishmieatet shall be allowed
as deductions all expenses, wherever incurredpmeady allocable to the permanent establishmentuding executive

and general administrative expenses so allocable.

Article IV

Where an enterprise of one of the contracting Stdig reason of its participation in the managenwerthe financial
structure of an enterprise of the other contracttagte, makes with or imposes on the latter, inr tbemmercial or
financial relations, conditions different from tleoshich would be made with an independent enterpaisy profits which
would normally have accrued to one of the enteggrisut by reason of those conditions have not smued, may be
included in the profits of that enterprise and thaecordingly.

Article V

(1) Income which an enterprise of one of the catitng States derives from the operation of shipairaft registered in
that State shall be exempt from taxation in theotontracting State.

(2) The present Convention shall be deemed to sdsiee arrangement between the United States alydpitoviding for

relief from double income taxation on shipping fisfeffected by exchange of notes dated March1®@6 and May 5,
1926.

Article VI

If one of the contracting States imposes a taxdasgroperty and income, an enterprise of theratbetracting State

(1) Shall be subject to such tax for the part whichased on property only with respect to propesgd or employed in
the former State in the activity of such enterprésed

(2) Shall be exempt from such tax for the part Haseincome, if the enterprise is exempt from taxreome according to
Article 11l or Article V of this Convention.

Article VII

(1) The rate of tax imposed by one of the contnactates upon dividends received from sourcesmatirch State by a
resident or corporation or other entity of the otbentracting State not having a permanent estabkat in the former

State shall not exceed 15 per cent.

(2) It is agreed, however, that the rate of taxasgd at the source on dividends shall not exceedder cent if the

shareholder is a corporation controlling, direably indirectly, at least 95 per cent of the entiing power in the

corporation paying the dividend, and if not morartl25 per cent of the gross income of such payengazation is derived

from interest and dividends, other than interesd dividends received from its own subsidiary cogb@ns. Such

reduction of the rate to five per cent shall noplgpf the relationship of the two corporations Haeen arranged or is
maintained primarily with the intention of securisigch reduced rate.

(3) Each of the contracting States reserves tlie tigincrease the rates of tax provided in thische and, if either State so
increases such rates in the case of residentsrporedions or other entities of the other StattheeiState may terminate
this Article by giving written notice of terminatido the other State, through diplomatic chanraispr before the thirtieth
day of June of any calendar year, and in such eWestArticle shall cease to be effective on angrathe first day of

January in the year next following that in whicticeis given.

Article VIII

Royalties and other amounts received as considarédr the right to use copyrights, patents, desigecret processes and
formulas, trade-marks and other like property (idahg in such royalties and other amounts rentadslixe payments in
respect of motion picture films or for the useralustrial, commercial, or scientific equipment)nfrgources within one of
the contracting States by a resident or corporationther entity of the other contracting State hating a permanent
establishment in the former State shall be exenopt taxation in such former State.

Article IX

(1) Income from real property (not including intgrelerived from mortgages and bonds secured bypreplerty) and
royalties in respect of the operation of mines,rges, or other natural resources, shall be taxablg in the contracting
State in which such property, mines, quarries tleeronatural resources are situated.

(2) A resident or corporation or other entity okoof the contracting States deriving any such ire@mom sources within
the other contracting State may, for any taxabée,yelect to be subject to the tax of such othetracting State, on a net
basis, as if such resident or corporation or otin¢ity were engaged in trade or business withit stber contracting State
through a permanent establishment situated thdrging such taxable year.

Article X

(1) (a) Wages, salaries and similar compensatiod,peensions paid by the United States or by aipalisubdivision or
territory thereof to an individual (other than &zzn of Italy or an individual who has permanesgidence status therein)
shall be exempt from tax by Italy.

(b) Wages, salaries and similar compensation, angdipns paid by Italy or by a political subdivisionterritory thereof to
an individual (other than a citizen of the Unitedt8s or an individual who has permanent residstatas therein) shall be
exempt from tax by the United States.

(2) Private pensions and life annuities receivethfsources within one of the contracting Statestiwviduals residing in
the other contracting State shall be exempt fromtian in the former State.

(3) The term "pensions”, as used in this articleans periodic payments made in consideration fs gervices rendered
or by way of compensation for injuries received.
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(4) The term "life annuities", as used in thisdeti means a stated sum payable periodically sdstames during life, or
during a specified number of years, under an otitigao make the payments in return for adequatkfalh consideration
in money or money's worth.

Article XI

(1) Compensation for labour or personal serviaeduding the practice of the liberal professiormlkbe taxable only in
the contracting State in which such services ardared.

(2) The provisions of paragraph (1) are, howewdnjet to the following exceptions:

(a) A resident of Italy shall be exempt from Unit8thtes tax upon such compensation if he is tempopesent in the
United States for a period or periods not exceedinigtal of ninety days during the taxable year #vedcompensation
received for such services does not exceed $2r0@teiaggregate. If, however, such compensatioecisived for labour
or personal services performed as an employee ofnder contract with, a resident or corporatiomtbrer entity of Italy,

he shall be exempt from United States tax if hiy & the United States does not exceed a totainefty days during the
taxable year.

(b) The provisions of paragraph (2) (a) of thiscéetshall apply, mutatis mutandis, to a residdrthe United States with
respect to compensation for personal serviceswibeisubject to income tax in Italy.

(3) The provisions of this article shall have nplagation to the income to which article X (1) rela.

Article XII

A student or business apprentice who is a residémne of the contracting States (other than aaritiof the other
contracting State) but who is temporarily presenthie other contracting State exclusively for theppse of study or
training shall be exempt by such other State fraran payments made to him by persons resideheifiormer State for
the purpose of his maintenance, education andrtgain

Article XIlI

A resident of one of the contracting States (othan a citizen of the other contracting State), wéraporarily visits the
other contracting State for the purpose of teacfang period not exceeding two years at a unitigrspllege, school, or
other educational institution in the other contragiState, shall be exempt in such other contrgcitate from tax on his
remuneration for such teaching for such period.

Article XIV

(1) Dividends and interest paid by an Italian cogtion to a recipient, other than a citizen ordesi of the United States
or a United States corporation or other entityJIdfemexempt from all income taxes imposed by tinétédl States.

(2) Dividends and interest paid by a United Stataporation to a recipient, other than a citizemesident of Italy or an
Italian corporation or other entity, shall be exefinpm all income taxes imposed by lItaly.

Article XV

(1) It is agreed that double taxation shall be dediin the following manner:

(a) The United States in determining its incomeesagpecified in Article | of this Convention in thase of its citizens,
residents or corporations may, regardless of ahgrgirovision of this Convention, include in thesisaupon which such
taxes are imposed all items of income taxable utfierevenue laws of the United States as if tliev@ntion had not
come into effect. The United States shall, howeseahject to the provisions of sections 901, 902, 9@D4, and 905,
Internal Revenue Code of 1954, deduct from itsgdike amount of Italian income taxes.

(b) Italy in determining its income taxes specifiadArticle | of this Convention in the case of it&izens, residents or
corporations or other entities may, regardlessngf @her provision of this Convention, include iretbasis upon which
such taxes are imposed all items of income assf@onvention had not come into effect. Italy shadlwever, deduct from
the taxes so calculated the United States tax @ome from sources in the United States (not exdropt United States
tax under this Convention), other than dividends,ib an amount not exceeding that proportion eflthlian taxes which
such income (other than such dividends) bears aoetitire income (other than such dividends) of tthgayer. With
respect to dividends from sources within the Unidtes and taxes therein, Italy shall allow asedit8 per cent of the
amount of such dividends.

(2) The provisions of this Article shall not be stnued to deny the exemptions from United Statestdtalian tax, as the
case may be, granted by Articles Xll and XIII oistiConvention.

Article XVI

Where a taxpayer shows proof that the action ofékienue authorities of the contracting Statesrésisited, or will result,

in double taxation contrary to the provisions & firesent Convention, he shall be entitled to Icgiaim with the State
of which he is a citizen or, if he is not a citizeheither of the contracting States, with the &@ftwhich he is a resident,
or, if the taxpayer is a corporation or other gntitith the State in which it is created or orgadizShould the claim be
upheld, the competent authority of such State edgthe to an agreement with the competent authofitheo other State
with a view to equitable avoidance of the doubjaten in question.

Article XVII

The competent authorities of the contracting Stsitedl exchange such information (being informatenilable under the
respective taxation laws of the contracting Staasss necessary for carrying out the provisionthefpresent Convention
or for the prevention of fraud or for the admiragion of statutory provisions against tax avoidainceelation to the taxes
which are the subject of the present Conventiory. lkformation so exchanged shall be treated asaod shall not be
disclosed to any persons other than those (inajudirtourt) concerned with the assessment and tiotieof the taxes

which are the subject of the present Conventioth@determination of appeals in relation thereto.itNormation shall be

exchanged which would disclose any trade secretde process.
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Article XVIII

Each of the contracting States may collect suckstawhich are the subject of this Convention, inepoby the other
contracting State (as though such taxes were taxessed by the former State), as will ensure thatéxemptions or
reduced rates of taxes granted under the presenve@tion by such other State shall not be enjoyepdssons not entitled
to such benefits.

Article XIX

(1) The provisions of this Convention shall notdemstrued to deny or affect in any manner the rafhdiplomatic and
consular officers to other or additional exemptiops/ enjoyed by, or which may hereafter be grateduch officers.

(2) The provisions of the present Convention shatl be construed to restrict in any manner any etiem, deduction,
credit or other allowance now or hereafter accotlethe laws of one of the contracting States endbtermination of the
tax imposed by such State.

(3) Should any difficulty or doubt arise as to theerpretation or application of the present Cortizen or its relationship
to conventions between one of the contracting Statel any other State, the competent authoritilseofontracting States
may settle the question by mutual agreement.

Article XX

The competent authorities of the two contractinatédt may prescribe regulations necessary to ietegmd carry out the
provisions of this Convention and may communicatth veach other directly for the purpose of givirffeet to the
provisions of this Convention.

Article XXI

(1) The present Convention shall be ratified arel ittstruments of ratification shall be exchangedRame as soon as
possible.

(2) The present Convention shall become effectivéhe first day of January of the calendar yeawliich such exchange
takes place. It shall continue to be effective doperiod of five years beginning with such firstydaf January and

indefinitely after that period, but may be termathby either of the contracting States at the érnbeofive-year period or

at any time thereafter, provided that at leastnsdnths' prior notice of termination has been giged, in such event, the
present Convention shall cease to be effectivéderiitst day of January following the expirationtioé six-month period.

DONE at Washington, in duplicate, in the Englisll &alian languages, the two texts having equaienttcity, this 30th
day of March, 1955.

For the President of the United States of America

[SEAL] John Foster DULLES

For the President of the Italian Republic

[SEAL] Gaetano MARTINO
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CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STA TES OF AMERICA AND THE
GOVERNMENT OF THE REPUBLIC OF ITALY FOR THE AVOIDAN CE OF DOUBLE TAXATION WITH
RESPECT TO TAXES ON INCOME AND THE PREVENTION OF FR AUD OR FISCAL EVASION (ROME,
1984)
Convention, with Protocol and Exchange of Notegn&il at Rome April 17, 1984;
Transmitted by the President of the United Stateneerica to the Senate July 3, 1984
(Treaty Doc. N0.98-28, 98th Cong., 2d Sess.);
Reported Favorably by the Senate Committee on orRElations December 11,1985 (S. EX.
Rept. No. 99-6, 99th Cong., 1st Sess.);
Advice and Consent to Ratification by the Senatebber 16, 1985;
Ratified by the President of the U.S.A. Decembef285;
Ratified by Italy December 13, 1985;
Ratifications Exchanged at Washington Decembef885;
Proclaimed by the President September 9, 1987;
Entered into Force December 30, 1985; Effective
February 1, 1986 for Certain Provisions:
January 1, 1985 for Others (Art. 28).

ARTICLE 1

Personal Scope

1. Except as otherwise provided in this Conventibis, Convention shall apply to persons who arelesgs of one or both
of the Contracting States.

2. Notwithstanding any provision of this Conventmxtept paragraph 3 of this Article, a Contracttagte may tax:

a) its residents (as determined under Article 4i@et)); and

b) its citizens by reason of citizenship as if ¢herere no convention between the Government ofUthieed States of
America and the Government of ltaly for the avoitkarof double taxation with respect to taxes on rimecand the
prevention of fraud or fiscal evasion.

3. The provisions of paragraph 2 shall not affect:

a) the benefits conferred by a Contracting Stateumparagraph 3 of Article 18 (Pensions, etc.), ander Articles 23
(Relief from Double Taxation), 24 (Non-Discriminati), and 25 (Mutual Agreement Procedure): and

b) the benefits conferred by a Contracting Statdeurrticles 19 (Government Service), 20 (Professord Teachers), 21
(Students and Trainees), and 27 (Diplomatic Agents Consular Officials), upon individuals who agstier citizens of,
nor have immigrant status in, that State.

ARTICLE 2

Taxes Covered

1. This Convention shall apply to taxes on incompased on behalf of a Contracting State.

2. The existing taxes to which this Convention lsaypply are:

a) in the case of the United States: the Fedecalnire taxes imposed by the Internal Revenue Codehemnexcise taxes
imposed on insurance premiums paid to foreign &rsurand with respect to private foundations, butluging
(notwithstanding paragraph 5 of Article 10 (Dividish) the accumulated earnings tax and the persmiding company
tax, (hereinafter referred to as "United State$)tax

b) in the case of Italy:

i) the individual income tax (I'imposta sul redditelle persone fisiche);

i) the corporation income tax (I'imposta sul reddielle persone giuridiche);

and

iii) the local income tax (I'imposta locale sui di) except to the extent imposed on cadastrainme;

even if they are collected by withholding taxeshatsource (hereinafter referred to as "ltaliari)tax

3. The Convention shall apply also to an ident@asubstantially similar taxes which are imposedab@ontracting State
after the date of signature of this Conventionddi@ion to, or in place of, the existing taxes. Tuenpetent authorities of
the Contracting States shall notify each othermyf significant changes which have been made im tegpective taxation
laws and shall transmit to each other any significafficial published material concerning the apation of this
Convention, including explanations, regulationdings, or judicial decisions.

ARTICLE 3

General Definitions

1. For the purpose of this Convention, unless tmext otherwise requires:

a) the term "person” includes an individual, mpany, an estate, a trust, and any body of persons;

b) the term "company" means any body corporaéagtentity which is treated as a body corporategio purposes;

c) the terms "enterprise of a Contracting Stated &mterprise of the other Contracting State" messpectively an

enterprise carried on by a resident of a Contrgcsitate and an enterprise carried on by a resafehe other Contracting
State;

d) the term "international traffic" means anynsgort by a ship or aircraft, except where suchspart is solely between
places in the other Contracting State;

e) the term "competent authority" means:

i) in the United States: the Secretary of the Tugaer his delegate, and

ii) in Italy, the Ministry of Finance;

f) the term "United States" means the UnitedeStaf America but does not include Puerto RicoMingin Islands, Guam,

or any other United States possession or terrifdfiyen used in a geographical sense, the term “Ur8tates™ includes

any area beyond the territorial waters of the WhiB¢ates which, in accordance with customary istgonal law and the

laws of the United States concerning the explonatind exploitation of natural resources, may beégdased as an area
within which the United States may exercise righith respect to the seabed and sub-soil and naesaurces;
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g) the term "ltaly" means the Republic of Italydaincludes any area beyond the territorial watdrdtaly which in
accordance with customary international law andlaies of Italy concerning the exploration and eitpkion of natural
resources, may be designated as an area withirhtialy may exercise rights with respect to thebselaand sub-soil and
natural resources.

h) the term "nationals" means:

i) all individuals possessing the citizenship @&entracting State; and

ii) all legal persons, partnerships, and assogiatderiving their status as such from the law nadan a Contracting State.
2. As regards the application of this Conventionabontracting State any term not defined theréilsunless the
context otherwise requires, have the meaning whibas under the laws of that State concerningalies to which this
Convention applies.

ARTICLE 4

Resident

1. For purposes of this Convention, the term tesi of a Contracting State" means any person wiaer the laws of that
State, is liable to tax therein by reason of himidde, residence, place of management, placeaafrpporation, or any other
criterion of a similar nature, provided, howevéatt

a) this term does not include any person who Hddidao tax in that State in respect only of incoimen sources in that
State; and

b) in the case of income derived or paid by a eastnip, estate, or trust, this term applies onlheextent that the income
derived by such partnership, estate, or trustlifestito tax in that State, either in its handidhe hands of its partners or
beneficiaries.

2. Where by reason of the provisions of paragragin individual is a resident of both Contractingt8s, then his status
shall be determined as follows:

a) he shall be deemed to be a resident of the 8tatéhich he has a permanent home available to Fithe has a
permanent home available to him in both StatesHadl be deemed to be a resident of the Statewdiibh his personal
and economic relations are closer (center of irtarests);

b) if the State in which he has his center of \iitiéérests cannot be determined, or if he has petrmanent home available
to him in either State, he shall be deemed to tesident of the State in which he has an habitoadie;

¢) if he has an habitual abode in both States oeither of them, he shall be deemed a residettteotate of which he is a
national;

d) if he is a national of both States or of neitbiethem, the competent authorities of the ConingcBtates shall settle the
question by mutual agreement.

3. Where by reason of the provisions of paragraphp&rson other than an individual or a compargy rissident of both
Contracting States, the competent authorities efGbntracting States shall by mutual agreementamido settle the
question and to determine the mode of applicatfidhe@Convention to such person.

ARTICLE 5

Permanent Establishment

1. For the purposes of this Convention, the tererifnent establishment” means a fixed place ofkessiin which the
business of the enterprise is wholly or partly iegron.

2. The term “permanent establishment” shall ineledpecially:

a) a place of management;

b) a branch;

c) an office;

d) a factory;

e) a workshop;

f) a mine, quarry, or other place of extractiomafural resources; and

g) a building site or construction or assembly @cowhich exists for more than twelve months.

3. The term “permanent establishment” shall be éeknot to include:

a) the use of facilities solely for the purposestifrage, display, or delivery of goods or merchsadielonging to the
enterprise;

b) the maintenance of a stock of goods or merckartatlonging to the enterprise solely for the psepaf storage, display,
or delivery;

c) the maintenance of a stock of goods or mercisanoielonging to the enterprise solely for the psepaf processing by
another enterprise;

d) the maintenance of a fixed place of business\s&br the purpose of purchasing goods or mercisanadr for collecting
information, for the enterprise;

e) the maintenance of a fixed place of businesslysébr the purpose of advertising, for the supgfyinformation, for
scientific research, or for similar activities whibave a preparatory or auxiliary character, ferghterprise.

4. A person acting in a Contracting State on betfadin enterprise of the other Contracting Statther than an agent of an
independent status to whom paragraph 5 appliealt ts deemed to be a permanent establishmeneifirit-mentioned
State if he has, and habitually exercises in thaieSan authority to conclude contracts in theeafrthe enterprise, unless
his activities are limited to the purchase of goodmerchandise for the enterprise.

5. An enterprise of a Contracting State shall rotdeemed to have a permanent establishment inttlee Gontracting
State merely because it carries on business inother State through a broker, general commissigemta or any other
agent of an independent status, where such pesserating in the ordinary course of their business

6. The fact that a company which is a resident Goatracting State controls or is controlled byompany which is a
resident of the other Contracting State, or whialries on business in that other State (whethe@utir a permanent
establishment or otherwise), shall not of itseligtiute either company a permanent establishnfehemther.
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ARTICLE 6

Income from Immovable Property

1. Income derived by a resident of a ContractirgfeSfrom immovable property (including income fragriculture or

forestry) situated in the other Contracting Stasg ipe taxed in that other State.

2. The term “immovable property” ("real propertghall have the meaning which it has under the lath® Contracting

State in which the property in question is situafBlde term shall in any case include property amgsto immovable

property, livestock and equipment used in agriceltand forestry, and rights to which the provisi@isgeneral law

respecting landed property apply. Usufruct of imatde property and rights to variable or fixed pagtaeas consideration
for the working of, or the right to work, minera¢mbsits, sources. and other natural resources alsallbe considered
immovable property; ships, boats, and aircraftlsiatibe regarded as immovable property.

3. The provisions of paragraph 1 shall apply tmme derived from the direct use, letting, or useaury other form of

immovable property.

4. The provisions of paragraphs 1 and 3 shall afgaly to the income from immovable property of aweeprise and to
income from immovable property used for the perfamoe of independent personal services.

ARTICLE 7

Business Profits

1. The profits of an enterprise of a Contractingt&tshall be taxable only in that State unlessetiterprise carries on
business in the other Contracting State througlerananent establishment situated therein. If therprise carries on
business as aforesaid, the profits of the enterpmigy be taxed in the other State but only so nafcthem as is

attributable to that permanent establishment.

2. Subject to the provisions of paragraph 3, whereenterprise of a Contracting State carries oinbss in the other
Contracting State through a permanent establishsitrated therein, there shall in each ContracBtege be attributed to
that permanent establishment the profits whichighinbe expected to make if it were a distinct apgarate enterprise
engaged in the same or similar activities understimae or similar conditions and dealing wholly ipeledently with the

enterprise of which it is a permanent establishraedtother associated enterprises.

3. In determining the profits of a permanent esthbient, there shall be allowed as deductions esgsenhat are
attributable to the activities of the permanentlelishment, including a reasonable allocation cfcetive and general
administrative expenses, whether incurred in tlaeSth which the permanent establishment is sitlatelsewhere.

4. No profits shall be attributable to a permanestablishment by reason of the mere purchase hyp#rananent

establishment of goods or merchandise for the priser

5. For the purposes of the preceding paragraplesptbfits to be attributed to the permanent esthbient shall be
determined by the same method year by year uriless is good and sufficient reason to the contrary.

6. Where profits include items of income which dealt with separately in other Articles of this @ention, then the

provisions of those Articles shall not be affedbgdthe provisions of this Article.

ARTICLE 8

Shipping and Air Transport

1. Profits of an enterprise of a Contracting Sfaten the operation in international traffic of skipr aircraft shall be
taxable only in that State.

2. The provisions of paragraph 1 shall also applgrofits derived from the participation in a poaljoint business, or an
international operating agency.

ARTICLE 9

Associated Enterprises

Where

a) an enterprise of a Contracting State particpalieectly or indirectly in the management, contml capital of an
enterprise of the other Contracting State; or

b) the same persons patrticipate directly or indiyén the management, control, or capital of ategmrise of a Contracting
State and an enterprise of the other ContractiateSand in either case conditions are made orsatbetween the two
enterprises in their commercial or financial relati which differ from those which would be madenssn independent
enterprises, then any profits which would, buttfarse conditions, have accrued to one of the engesy but, by reason of
those conditions, have not so accrued, may bededlin the profits of that enterprise and taxegdingly.

ARTICLE 10

Dividends

1. Dividends paid by a company which is a resiadérat Contracting State to a resident of the othamtfacting State may
be taxed in that other State.

2. However, such dividends may also be taxed inQbetracting State of which the company payingdtwidends is a

resident and according to the laws of that Stati,ifothe beneficial owner of the dividends is aident of the other
Contracting State, the tax so charged shall natexkc

a) (i) 5 percent of the gross amount of the divitteii the beneficial owner is a company which hased more than 50
percent of the voting stock of the company payheg dividends for a 12 month period ending on the tize dividend is
declared; and

(ii) 10 percent of the gross amount of the dividerifdthe beneficial owner is a company which is eatitled to the

benefits of clause (i) but which has owned 10 peroe more of the voting stock of the company pgytime dividends for

a 12-month period ending on the date the dividsrdktlared, provided that not more than 25 peraktite gross income
of the company paying the dividends is derived finterest and dividends (other than interest ddrinethe conduct of a
banking or financing business and interest or @inis received from subsidiary companies); and

b) 15 percent of the gross amount of the dividendsl other cases.

This paragraph shall not affect the taxation ofdbmpany in respect of the profits out of which diddends are paid.
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3. The term "dividends" as used in this Articleame income from shares, "jouissance" sharesoois§ance" rights,

mining shares, founder's shares, or other riglotsbeing debt-claims, participating in profits,veall as income from other
corporate rights which is subjected to the samattax treatment as income from shares by the |dwiseoState of which

the company making the distribution is a resident.

4. The provisions of paragraph 1 and 2 shall ngiyajg the beneficial owner of the dividends, beiagresident of a
Contracting State. carries on business in the off@mtracting State, of which the company paying dhadends is a

resident, through a permanent establishment situbtein, or performs in that other State indepengersonal services
from a fixed base situated therein, and the holdingspect of which the dividends are paid isafely connected with

such permanent establishment or fixed base, in sacke, the dividends are taxable in that other i@otitg State

according to its own laws.

5. Where a company which is a resident of a CotitigState and not a resident of the other Coritrgc$tate derives
profits or income from the other Contracting Stalteit other State may not impose any tax on thilelnds paid by the
company except insofar as such dividends are pa#resident of that other State or insofar ashthiding in respect of

which the dividends are paid is

effectively connected with a permanent establishroen fixed base situated in that other State snbject the company's
undistributed profits to a tax on the company'sismiiuted profits, even if the dividends paid be tundistributed profits
consist wholly or partly of profits or income arigiin such other State.

ARTICLE 11

Interest

1. Interest arising in a Contracting State and paid resident of the other Contracting State mayaxed in that other
State.

2. However, such interest may also be taxed inCthetracting State in which it arises and accordmghe laws of that

State, but if the beneficial owner of the intenssa resident of the other Contracting State, &xesb charged shall not
exceed 15 percent of the gross amount of the sttere

3. Notwithstanding paragraph 2, interest beneficidgrived by

a) a Contracting State or an instrumentality whollyned by that State; or

b) a resident of a Contracting State with respedebt obligations guaranteed or insured by thatti@oting State or by an
instrumentality wholly owned by that State shalldxempt from tax by the other Contracting State.

4. The term “interest” as used in this Article meamcome from Government securities, bonds, or itelbes. whether or
not secured by mortgage, and whether or not cargiright to participate in profits, and debt-clainf every kind as well

as all other income assimilated to income from rydast by the taxation law of the State in which thcome arises.

5. The provisions of paragraphs 1, 2, and 3 stwllapply if the beneficial owner of the interesgirtg a resident of a
Contracting State, carries on business in the dffmtracting State in which the interest arisespubh a permanent
establishment situated therein, or performs in tther State independent personal services froimed base situated
therein, and the debt-claim in respect of which thierest is paid is effectively connected with lsysermanent

establishment or fixed base. In such case, theesités taxable in that other Contracting Stat®ating to its own laws.

6. Interest shall be deemed to arise in a Contrg@itate when the payer is that State itself, &iqall or administrative

subdivision, a local authority, or a resident ddttState. Where, however, the person paying tleeest, whether he is a
resident of a Contracting State or not, has in at@oting State a permanent establishment or a fdese in connection
with which the indebtedness on which the interespaid was incurred, and such interest is bornsumh permanent
establishment or fixed base, then such interedtishaeemed to arise in the State in which thenaaent establishment or
fixed base is situated.

7. Where, by reason of a special relationship betvtbe payer and the beneficial owner or betweén dfthem and some
other person, the amount of the interest, havigankto the debtclaim for which it is paid, exceéus amount which

would have been agreed upon by the payer and thefibial owner in the absence of such relationsttip,provisions of

this Article shall apply only to the last-mentionadhount. In such case. the excess part of the pagnie taxable

according to the laws of each Contracting State,régard being had to the other provisions of@iavention.

ARTICLE 12

Royalties

1. Royalties arising in a Contracting State andl paia resident of the other Contracting State beyaxed in that other
State.

2. However, such royalties may also be taxed inCtbietracting State in which they arise and accgrdiinthe laws of that
State, but if the beneficial owner of the royalties resident of the other Contracting State téixeso charged shall not
exceed:

a) 5 percent of the gross amount of the royaltiegspect of payments of any kind received as gideration for the use
of, or the right to use, any copyright of literaaytistic, or scientific work;

b) 8 percent of the gross amount of the royaltiesespect of payments of any kind received as aideration for the use
of, or the right to use, motion pictures and filniapes or other means of reproduction used fororaditelevision
broadcasting;

¢) 10 percent of the gross amount of the royaitiedl other cases.

3. The term "royalties" as used in this Articleams payments of any kind received as a considerfdr the use of or the
right to use, any copyright of literary, artistar, scientific work including motion pictures, filmgpes or other means of
reproduction used for radio or television broadoastany patent, trademark, design or model, piaeret formula or
process, or other like right or property, or foe thse of, or the right to use, industrial, comnarar scientific equipment,
or for information concerning industrial, commetc@ scientific experience.

4. The provisions of paragraphs 1 and 2 shall pptyaif the beneficial owner of the royalties, bgia resident of a
Contracting State, carries on business in the offwtracting State in which the royalties ariseptigh a permanent
establishment situated therein, or performs in tiher State independent personal services froimea base situated
therein, and the right of property in respect ofchhthe royalties are paid is effectively connectéth such permanent
establishment or fixed base. In such case, thdtieyare taxable in that other Contracting Stat®eding to its own laws.
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5. Royalties shall be deemed to arise in a Comig&tate when the payer is that State itself, laigal or administrative
subdivision, a local authority, or a resident ddttBtate. Where, however, the person paying thaltrey, whether he is a
resident of a Contracting State or not, has in at@oting State a permanent establishment or a fdese in connection
with which the obligation to pay the royalties wasurred, and such royalties are borne by such aeemt establishment
or fixed base, then such royalties shall be deemedise in the State in which the permanent dstaiblent or fixed base is
situated. Notwithstanding the preceding provisiohthis paragraph, royalties with respect to the ofs or the right to use,
rights or property within a Contracting State maydeemed to arise within that State.

6. Where, by reason of a special relationship betvthe payer and the beneficial owner or betweén dfthem and some
other person, the amount of the royalties, havegard to the use, right, or information for whitley are paid, exceeds
the amount which would have been agreed upon bpaler and the beneficial owner in the absencedti selationship,
the provisions of this Article shall apply onlyttee last-mentioned amount. In such case, the exaetsf the payments is
taxable according to the laws of each ContractiageSdue regard being had to the other provisiétisis Convention.

ARTICLE 13

Capital Gains

1. Gains derived by a resident of a ContractindeSt@m the alienation of immovable property refelrto in Article 6
(Income from Immovable Property) and situated mather Contracting State may be taxed in thatr @tete.

2. Gains from the alienation of movable propertyrfimg part of the business property of a permaesteblishment which
an enterprise of a Contracting State has in therdffontracting State or of movable property peitajrio a fixed base
available to a resident of a Contracting Statehim ather Contracting State for the purpose of perifty independent
personal services, including such gains from thenation of such permanent establishment (aloneitlr the whole
enterprise) or of such fixed base, may be taxedahother State.

3. Gains derived by an enterprise of a Contraciitage from the alienation of ships or aircraft eped by such enterprise
in international traffic or of movable property t#ning to the operation of such ships or aircséll be taxable only in
that State.

4. Gains from the alienation of any property ottiiamn that referred to in paragraphs 1, 2, and B sbaaxable only in the
Contracting State of which the alienator is a ressid

ARTICLE 14

Independent Personal Services

1. Income derived by an individual who is a restdegfra Contracting State from the performance ofpeal services in an
independent capacity shall be taxable only in 8tate unless such services are performed in thex @bntracting State
and

a) the individual has a fixed base regularly awdéao him in that other State for the purpose @fgrming his activities,
but only so much of the income as is attributablehat fixed base may be taxed in that other State;

b) the individual is present in that other Statedqperiod or periods aggregating more than 183 dayhe fiscal year
concerned.

2. The term "personal services in an independepaaiy” includes, but is not limited to, scientifiiterary, artistic,
educational, and teaching activities as well agemdent activities of physicians, lawyers, engsegrchitects, dentists,
and accountants.

ARTICLE 15

Dependent Personal Services

1. Subject to the provisions of Articles 16 (Dist Fees), 18 (Pensions, etc.), and 19 (Govern®entice), salaries,
wages, and other similar remuneration derived bgs&dent of a Contracting State in respect of apleyment shall be
taxable only in that State unless the employmerexircised in the other Contracting State. If thgpleyment is so
exercised, such remuneration as is derived thenefnay be taxed in that other State.

2. Notwithstanding the provisions of paragrapheipuneration derived by a resident of a Contracitage in respect of an
employment exercised in the other Contracting Sthtdl be taxable only in the first-mentioned Sthte

a) the recipient is present in the other Statafperiod or periods not exceeding in the aggret@dedays in the fiscal year
concerned,

b) the remuneration is paid by, or on behalf ofemployer who is not a resident of the other State,

c¢) the remuneration is not borne by a permaneabksthment or a fixed base which the employer hake other State.

3. Notwithstanding the preceding provisions of tArticle, remuneration derived in respect of an Eyment regularly
exercised aboard a ship or aircraft operated bgraerprise of a Contracting State in internatidrefic shall be taxable
only in that Contracting State.

ARTICLE 16

Directors' Fees

Directors' fees and other similar payments derivgd resident of a Contracting State in his capa$ta member of the
board of directors of a company which is a residéiihe other contracting State may be taxed ihdleer State.

ARTICLE 17

Artistes And Athletes

1. Notwithstanding the provisions of Articles 1édépendent Personal Services) and 15 (DependesdrRérServices)
income derived by a resident of a Contracting Saatan entertainer, such as a theatre, motionrpjatadio, or television
artiste, or a musician, or as an athlete from kisgnal activities as such exercised in the otlueti@cting State may be
taxed in that other State, if:

a) the amount of the gross receipts derived by sabértainer or athlete, including expenses reigdulito him or borne on
his behalf, from such activities exceeds twelveuttamd United States dollars ($12,000) or its edemian Italian lire for
the fiscal year concerned; or
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b) such entertainer or athlete is present in ttretrdState for a period or periods aggregating rttaae 90 days in the fiscal
year concerned.

2. Where income in respect of activities exercigg@n entertainer or an athlete in his capacityueh accrues not to him
but to another person, that income may, notwitltBtanthe provisions of Articles 7 (Business Prdfitk4 (Independent
Personal Services), and 15 (Dependent Personat&gyvbe taxed in the Contracting State in whieh dctivities of the

entertainer or athlete are exercised. For purpoSéise preceding sentence, income of an entertainathlete shall be
deemed not to accrue to another person if it isqatdy the entertainer or athlete that neitherdrepersons related to him
participate directly or indirectly in the profit§ such other person in any manner, including theeip of deferred

remuneration, bonuses, fees, dividends, partnedisiipbutions, or other distributions.

ARTICLE 18

Pensions, Etc.

1. Subject to the provisions of paragraph 2 of dtil9 (Government Service), pensions and otheitssimemuneration

beneficially derived by a resident of a ContractBtgte in consideration of past employment staliaxable only in that
State.

2. Annuities beneficially derived by a resident a@fContracting State shall be taxable only in th@teS The term

"annuities" as used in this paragraph means adssat@ paid periodically at stated times during difeduring a specified
number of years, under an obligation to make themeats in return for adequate and full considerafio money or

money's worth).

3. Alimony and child support payments paid to adest of a Contracting State by a resident of tiieioContracting State
shall be taxable only in the first-mentioned Statewever, such payments shall not be taxable freeibtate if the person
making such payments is not entitled to a dedudiorsuch payments in the State of which he issidemt. The term

"alimony" as used in this paragraph means peripdienents made pursuant to a written separatioreaget or a decree
of divorce, separate maintenance, or compulsorpatipwhich payments are taxable to the recipiexiten the laws of the
State of which he is a resident. The term "childpsut" as used in this paragraph means periodimpags for the support
of a minor child made pursuant to a written sepamatigreement or a decree of divorce, separatetemaince, or

compulsory support.

ARTICLE 19

Government Service

1. a) Remuneration, other than a pension, paid ©pmtracting State or a political or administratsuebdivision or local
authority thereof to an individual in respect ofvéees rendered to that State or subdivision oharitly shall be taxable
only in that State.

b) However, such remuneration shall be taxable ontize other Contracting State if the servicesranglered in that State
and the individual is a resident of that State who:

i) is a national of that State; or

i) did not become a resident of that State sdiehthe purpose of rendering the services;

provided that the provisions of clause (ii) shaidk mpply to the spouse or dependent children oindividual who is
receiving remuneration to which the provisions vbgaragraph (a) apply and who does not come witienterms of
clause (i) or (ii).

2. a) Any pension paid by, or out of funds credigda Contracting State or a political or admimitte subdivision or
local authority thereof to an individual in respe€services rendered to that State or subdivieidiocal authority shall be
taxable only in that State.

b) However, such pension shall be taxable onlhédther Contracting State if the individual isaident and a national of
that State.

3. The provisions of Article 14 (Independent Peed@ervices), 15 (Dependent Personal ServiceqDitéctors' Fees), 17
(Artistes and Athletes), or 18 (Pensions, etc.}thascase may be, shall apply to remuneration @mdipns in respect of
services rendered in connection with a businessedaion by a Contracting State or a political oméustrative
subdivision or a local authority thereof.

ARTICLE 20

Professors And Teachers

1. A professor or teacher who makes a temporaiy teisa Contracting State for the purpose of teaghor conducting
research at a university, college, school, or otftkrcational institution, or at a medical facilgyimarily funded from
governmental sources, and who is, or immediateligrbesuch visit was, a resident of the other Catitng State shall, for
a period not exceeding two years, be exempt fronirtdhe first-mentioned Contracting State in retpgf remuneration
from such teaching or research.

2. This Article shall not apply to income from raseh if such research is undertaken not in the rgénieterest but
primarily for the private benefit of a specific pen or persons.

ARTICLE 21

Students And Trainees

Payments which a student or business apprentaiedt) who is, or immediately before visiting a €acting State was, a
resident of the other Contracting State and whprésent in the firstmentioned State exclusivelytf@ purpose of his
education or training receives for the purposeisfrhaintenance, education, or training shall notebed in that State
provided that such payments arise outside thag Stat

ARTICLE 22

Other Income

1. ltems of income of a resident of a ContractinateS wherever arising, not dealt with in the faieg Articles of this
Convention shall be taxable only in that State.
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2. The provisions of paragraph 1 shall not applyntome, other than income from immovable propedydefined in
paragraph 2 of Article 6 (Income from Immovable f&ay), if the person deriving the income, beingeaident of a
Contracting State, carries on business in the dfloatracting State through a permanent establishsiterated therein, or
performs in that other State independent pers@ralces from a fixed base situated therein, anditite or property in
respect of which the income is paid is effectivatyinected with such permanent establishment od fdese. In such case
the items of income are taxable in the other Catitrg State according to its own law.

ARTICLE 23

Relief From Double Taxation

1. It is agreed that double taxation shall be aswiith accordance with the following paragraphsf Article.

2. In accordance with the provisions and subjed¢h#olimitations of the law of the United States {amay be amended
from time to time without changing the general pife hereof). the United States shall allow tesident or citizen of the
United States as a credit against the, United Stateon income the appropriate amount of incomeéged to Italy; and in
the case of a United States company owning at teaspercent of the voting stock of a company which resident of
Italy from which it receives dividends in any tal@lear, the United States shall allow as a ciaghiinst the United States
tax on income the appropriate amount of incomeptad to Italy by that company with respect to thefips out of which
such dividends are paid. Such appropriate amouwail lsé based upon the amount of tax paid to ltalg,shall not exceed
the limitations of the law of the United States {foe purpose of limiting the credit to the Unitgthtes tax on income from
sources without the United States). For purposesppfying the United States credit in relation d& paid to Italy, the
taxes referred to in paragraphs 2 (b) and 3 otk (Taxes Covered) shall be considered to bmniectaxes.

3. If a resident of Italy derives items of incomkigh are taxable in the United States under thev@ation (without regard
to paragraph 2 (b) of Article 1 (Personal Scopkg)y may, in determining its income taxes spedifie Article 2 of this
Convention, include in the basis upon which sualesaare imposed the said items of income (unlessifsgd provisions
of this Convention otherwise provide). In such cdisdy shall deduct from the taxes so calculatkd,tax on income paid
to the United States, but in an amount not excegttia tax that would be due to the United Statélsafresident of Italy
were not a citizen of the United States, and noeeding that proportion of the aforesaid Italiaxwdich such items of
income bear to the entire income. However, no dioluevill be granted if the item of income is sutfjd in Italy to a
final withholding tax by request of the recipieffitiee said income in accordance with Italian lasr purposes of applying
the ltalian credit in relation to tax paid to thaitéd States the taxes referred to in paragrapf® and 3 of Article 2
(Taxes Covered) shall be considered to be incoresta

4. For purposes of the United States obligatiomvoid double taxation with respect to Italian taxder the preceding
paragraphs of this Article:

a) subject to the provisions of subparagraph et for income or profits taxed by the Unitedt&sasolely by reason of
citizenship in accordance with paragraph 2 (b) dfcke 1 (Personal Scope), income or profits detity a resident of a
Contracting State (who is not a resident of theo@ontracting State) which may be taxed in them@ontracting State in
accordance with this Convention shall be deemedise in that other Contracting State; and

b) in the case of an individual who is a residehttaly, income or profits which may be taxed by tbnited States by
reason of citizenship in accordance with parag@b) of Article 1 (Personal Scope) shall be deetoedrise in Italy to
the extent necessary to avoid double taxation,igeovthat in no event will the tax paid to the @ditStates be less than
the tax that would be paid if the individual weret @ citizen of the United States. The rules of thibparagraph with
respect to the source of income shall not apphjeirermining credits against U.S. tax for fo